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INTRODUCTION

The jurisprudence on Community Law has steadily grown since the inception of
the East African Court of Justice. The main objective of the East African Court
of Justice Law Report (EACJLR) is to publicize the cases decided by the Court
in a user friendly manner. This volume contains cases decided by the Court
between 2012 and 2015. Each contains a case summary together with a list of
legal instruments and cases cited plus the complete and unabridged ruling or
judgment. However, the report does not include all references filed during the
reporting period.

This report was developed by the East African Court of Justice with advisory
support of Raoul Wallenberg Institute and as part of a cooperation project
financially supported through Swedish development cooperation. The content

remains the responsibility of the East African Court of Justice.
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East African Court of Justice — First Instance Division
Claim No.1 of 2012

Angella Amudo And The Secretary General of the East African Community

Jean-Bosco Butasi, PJ, John Mkwawa (Rtd), J, Faustin Ntezilyayo J.
September 26, 2014

Council’s decisions are binding on the Secretary General - Staff recruitment - Special
damages- Ultra vires actions- Whether Claimant was a professional staff member
entitled to a five year fixed contract.

Articles: 14(3) (a), (c), (d), (g), 31, 70(2) of the EAC Treaty - Regulation 22(1) (c), 23(8)
of the EAC Staff Rules and Regulations, 2006.

In September, 2008, the Claimant, who is a professional accountant, was appointed by
the Council of Ministers of the East African Community as a Project Accountant of
the Respondent to replace the then Project Accountant who had resigned before the
end of his contract five - year contract. The Claimant was given a contract for twenty
months. Subsequent to her appointment, the Respondent implemented Council’s
decision by notifying the Claimant that she had been appointed, not as Professional
Staff, but as a Project Accountant attached to the EAC Secretariat funded under
Regional Integration Support Agreement (RISP) Project and therefore she was not a
regular staff member under EAC Staff Rules and Regulations (2006), except where it
was specified so in that contract. The Claimant averred that her appointment was in
scale P2 under the EAC Staff Rules and Regulations, 2006. The Claimant averred that
by issuing her with a contract of twenty months instead of a fixed five-year contract
that was renewable once, the Respondent misrepresented the Council’s decision.
When the Respondent failed to address her concerns, she filed this Claim.

The Claimant also asserted that the existing policies of the Council of Ministers were
violated when she was given short periodic renewals of the contract at the discretion
of the Respondent and that her term of employment was prematurely terminated.
She sought inter alia: a declaration that the appointment for an initial twenty two
months and the periodic extensions of the appointment were ultra vires the powers
of the Secretary General; and that she was entitled to a contract of employment for a
period of five years plus special damages for loss of earnings for the remaining period
of seventy eight months.

The Respondent contended that the Claim was time-barred; that the Claimant was
a project staff with a contract under the Regional Integration Support Agreement
(RISP) and therefore was not entitled to a five year contract.



East African Court of Justice Law Report 2012 - 2015

Held:

1)

2)

3)

The appointment of the Claimant for an initial period of twenty months and
subsequent periodical extensions up to 30th April 2012, were ultra vires the powers
of the Secretary General and his deputies and inconsistent with the EAC Staff Rules
and Regulations ,2006;

The Claimants letter of appointment as Project Accountant under RISP was not in
conformity with the Council’s decision. And the Claimant was entitled to a contract
of employment for five years in accordance with EAC Staff Rules and Regulations;
The Claimant was granted special damages for loss of earning in the sum of USD 9,
024.00 and awarded half of the taxed costs.

Cases cited:

Georges Wanyera v. Kabira Sugar Itd, 1985, HCT-C.S.-0058-1997, High Court of
Uganda at Jinja

Tumusiime Fidelis v. Attorney General, Civil Suit No.88 of 2003, High Court of
Uganda

White & Carter (Council) Limited v. MC Gregor (1962) A. C. 413

Editorial Note: In Appeal No 4 2014, the Appelllate Division dismissed the appeal
holding that: the Claimant was not an employee of the Community when the claim

was instituted; the claim was time-barred; and the entire proceedings were a nullity.

Judgment

Introduction

1.

The instant Claim has been instituted by Angella Amudo (hereinafter referred to as
the “Claimant”). The Claim is against the employer, the East African Community
(hereinafter referred to as the “Respondent”). The Claim is dated the 25th September,
2012 and was filed on 27th July, 2012. Basically, it is premised under Article 31 of
the Treaty for the Establishment of the East African Community (hereinafter referred
to as the “Treaty”). In essence, the matter now before this Court is an employment
dispute.

2. At all material time, the Claimant was residing at the Olorien Road in the city of
Arusha in the United Republic of Tanzania.

3. The Respondent is the Secretary General of the East African Community who is sued
on behalf of the East African Community in his capacity as the Employer of the
Claimant.

Representation

4. The Claimant was represented by Mr. James Nangwala from the firm of Ms. Nangwala,
Rezida & Co. Advocates located at Suite No. B5 2nd Floor Office Park Building
(Buganda Road Office) Plot No.7/9 Buganda, Road P.O. Box 10304 Kampala, Uganda.

5. Mr. Stephen Agaba, Principal Legal Officer at the East African Community appeared

for the Respondent.



Angella Amudo v Secretary General EAC

Background

6.

On 13th September, 2008, the Claimant who is a professional accountant was
appointed by the Council of Ministers of the East African Community during its
16th Meeting, as a Project Accountant of the Respondent. It is common ground
that she was recruited to replace one Mr. Ponziano Nyeko who was the then Project
Accountant with a five- year contract, but had resigned before the end of his contract.
The Claimant as it is evident from the record, assumed duty on 1st November, 2008.
It is the Claimant’s case that her appointment fell in the category of professional staft
and that the conditions of service of members of staff of the Respondent are defined
by Staft Rules and Regulations (2006) made pursuant to the Treaty.

It is apparent that subsequent to her appointment, the Claimant was put on notice
that the position of Project Accountant was not in established positions governed by
the Staff Rules and Regulations, 2006.

Noting the misrepresentation of the Council decision, the Claimant then raised her
concern in writing before the Respondent. Failing to get redress thereafter, she filed
this Claim.

The Claimant’s Case

9.

10.

11.

12.

13.

14.

In the statement of the Claim, the Claimant alleged that she was recruited as a
Professional Staff within the scale of P2 under the EAC Staff Rules and Regulations.
She further averred that having been recruited as a Professional Staff, she was entitled
to a five-year contract renewable once for a further five years ex debito justitiae. She
further contented that she was a staff of the Community and not a Project Staft
of the Community and that her recruitment followed the resignation of a Project
Accountant, one Mr. Ponziano Nyeko who had been on a five-year contract. The
Claimant further asserted that when she was in service, she was earning a salary of
USD 6,128.00 (US dollars six thousand one hundred twenty eight) per month.
The Claimant maintained that the Respondent acted wultra vires his powers and
mandate contrary to Regulation 22(1)(c) of the EAC Staff Rules and Regulations
(2006), in implementing the decision of the Council of Ministers. He gave the
Claimant a contract with a tenure of twenty two months instead of a fixed five-year
contract renewable once for another five years.
It was also her case that, contrary to the EAC Staft Rules and Regulations (2006) and
in violation of the established existing policies of the Council of Ministers, she was
given short periodical renewals of the contract at the discretion of the Respondent or
his authorized deputies.
The Claimant further complained of mistreatment including being denied wages as is
evident from her complaint and of the prematurely ending of her term of employment.
Finally, the Claimant averred that having been aggrieved by the aforesaid acts, she
petitioned the Respondent praying that her complaints be referred to the Council of
Ministers for consideration.
In light of the foregoing, the Claimants prayed for the following: “
A. A declaration that the tenure of appointment given to her initially for a period of
twenty (20) months and subsequent periodical extensions of the appointment up
to 30th April, 2012, were ultra vires the powers of the Secretary General and his
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15.

deputies and inconsistent with the EAC Staff Rules and Regulations (2006);

B. A declaration that she was entitled to a contract of employment for a period of
five (5) years from the date of assumption of duty renewable once for another five
(5) years;

C. Special damages for loss of earnings for the remaining period of seventy eight
months (78), totaling to USD 477,984;

D. General damages for pain and suffering and mental anguish as a result of the
conduct of the Respondent;

E. Aggravated and/or punitive damages for the wanton conduct of the Respondent’s
executive officers; and

E  Costs of the Claim on a full indemnity basis with interest thereon.”

The Claimant’s claim was supported by her Statement on Oath filed on 11th March

2013 and oral and written submissions.

The Respondent’s Case

16.

17.

In his response, the Respondent refuted the Claim on the following grounds:
“Firstly, that by way of a Preliminary Objection pleaded that the instant Claim was
time-barred;

Secondly, that the claimant was a project staff who ~ was on a contract governed
under the Regional Integration Support Agreement (RISP);

Thirdly, that the Programme that the Claimant was holding did not entitle her to a
five-year contract with a possibility of renewal as alleged by her;

Fourthly, that the position of a Project Accountant was created by the Council of
Ministers and not by the Secretariat as alleged at its 11th Meeting held on 28th March
to 4th April 2006 in Arusha, Tanzania;

Fifthly, that the Claimant during her tenure period of service earned USD 6,128.00
per month instead of USD 4, 440 which is earned by an EAC employee on the P2
position;

Sixthly, that the Claimant did not for the entire duration of her contract with the
Respondent make any attempt to claim the review of her terms and duration; and
Finally, the Respondent prays that the Claim against the Respondent be dismissed
with costs”

The Respondent’s case was support by an Affidavit of Dr Julius Tangus Rotich, the
then Deputy Secretary General in charge of Political Federation (EAC), an Affidavit
of Mr. Joseph Ochwada, Director of Human Resources and Administration (EAC),
an Affidavit of Mr. Juvenal Ndimurirwo, Acting Director of Finance and oral and
written submissions.

Scheduling Conference

18. At the Scheduling Conference held on 1st February, 2013, it was agreed, that the
following were the issues to be determined by the Court:

1) Whether the Claimant is time-barred under Article 30(2) of the EAC Treaty;

2) Whether the Claimant was a staff member governed by the EAC Staft Rules and
Regulations (2006);

3) Whether the position of Project Accountant that the Claimant held would entitle
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her to a five year contract with a possibility of renewal;
4) What remedies are available to the Parties?

In addition, the Parties agreed upon to adduce oral evidence and to submit to Court

written submissions.

Determination of the Issues

19.

20.

21.

22.

23.

24.

25.

26.

Issue Nol: Whether the claimant’s claim is time-bared under article 30(2) of the EAC
treaty

This issue was the subject of Application No.15 of 2012 (arising from Claim No.1 of
2012 - The Secretary General of the East African Community vs. Angela Amudo) in
which the Court found that the claim was not time-barred.

Issue No.2: Whether the Claimant was a staff member governed by the EAC Staft
Rules and Regulations, (2006)

On this issue, Counsel for the Claimant submitted that the implementation of the
decision of the Council of Ministers held on 13th September 2008 and relating to
the appointment of a professional staft of the Secretariat to the position of Project
Accountant at grade P2 was ultra vires the powers of the Respondent and inconsistent
with the EAC Staff Rules and Regulations, (2006).

Counsel for the Claimant in his endeavor to demonstrate the powers vested in each
organ of the Community referred us to Article 14(3) (a), (c), (d), and (g) of the Treaty.
It is the Claimant’s position that the sub-judice matter being an employment dispute,
any evidence in support or against the Claim must comply with Staff Rules and
Regulations, Council directives, decisions, recommendations and opinions taken
in accordance with Article 16 of the Treaty in as much as they are binding on the
Respondent.

Counsel for the Claimant further contended that all staff of the Secretariat are
appointed on contract and in accordance with the Staff Rules and Regulations and
the Terms and Conditions of Service of the Community pursuant to Article 70(2) of
the Treaty.

Counsel for the Claimant averred that after a number of processes which included a
vacancy that occurred after resignation of one Mr. Ponziano Nyeko, the Claimant was
appointed by the Council during its Meeting of 13th September, 2008 to the position
of Project Accountant under Grade P2. Furthermore, Counsel for the Claimant
added that the aforesaid appointment falls under category of Professional Staft as laid
down in Regulation 18 of the Staff Rules and Regulations.

Counsel then referred the Court to the Claimant’s Letter of Appointment as a Project
Accountant under RISP funding, dated 29th September 2008 to demonstrate that it
did not reflect the Council’s decision. In this regard, Learned Counsel pointed out
that as per the Council Meeting Report dated 13th September 2008, the Claimant was
not recruited under RISP.

In support of his written submissions, Counsel for the Claimant referred the Court
to some authorities to wit: Cheshire and Fifoots Law of Contract, 9th Edition by M.P
Furmston published by London Butterworth 1976 No.7 where the learned author
laid down that:

“ If the contract is lawful in its formation, but one Party alone intends to exploit
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27.

28.

29.

30.

31.

it for an illegal purpose, the law not unnaturally takes the view that the innocent
Party need not be adversely affected by the guilty intention of the other”

As consequences of such a kind of contract, the same author further pointed out that:
“The situation envisaged here is that contract is lawful ex-facie and is not disfigured
by a common intention to break the law, but that one of the Parties, without the
knowledge of the other, in fact exploits. it for some unlawful purpose. In these
circumstances, the guilt Party suffers the full impact of the maxim ex-turpi causa non
oritur action and all remedies are denied to him......

On the other hand, the rights for the innocent Party are unaffected.”

According to Counsel for the Claimant, the above principle applies to the Claimant’s
contract to the extent that the Staff Rules and Regulations provide for a written
contract in recruitment or appointment of any employee. However, the existence
of a contract like the one at hand was lawful ex-facie whereas the Respondent
misrepresented its formation and implementation for unlawful purpose to limit the
tenure of the Claimant for reasons only known by the Respondent.

Relying on the authority in Scott- vs. Brown Dowering, NC Nab & Co. [1892] 2Q.B 728
where it is stated that:

“No Court ought to enforce an illegal contract or allow itself to be made the
instrument of enforcing obligations alleged to arise out of a contract or transaction
which is illegal, if the illegality is dully brought to the notice of the Court, and if the
person invoking the aid of the Court is himself implicated in the illegality;’

Counsel for the Claimant consequently submitted that the latter was appointed
as a Professional Staff for the Secretariat in accordance with the Staft Rules and
Regulations. In conclusion, Counsel for the Claimant invited the Court to answer
Issue No.2 in the affirmative.

In response to the foregoing, Counsel for the Respondent vehemently opposed the
claim and contended that the Claimant was not a staff member governed by the
EAC Staft Rules and Regulations (2006), and that instead, the Claimant’s contract
was concluded under RISP. However, Counsel for the Respondent agreed with
Counsel for the Claimant on the fact that the nature of the sub-judice matter is an
employment dispute that would be resolved by the interpretation of the Staft Rules
and Regulations, Council directives, decisions or its recommendation and opinions.
He further invited the Court to apply those principles in addressing the dispute.
Counsel for the Respondent thereafter asserted that according to Regulation 20(2) of
the Staff Rules and Regulations, 2006:

“No recruitment shall be undertaken unless the approved vacancy exists in the
establishment of the Community...”

Learned Counsel added that, while implementing the above Regulation, the Council
approved proposed positions in EAC for all the organs (Secretariat, EACJ], EALA) at
its 12th Meeting held on 25th August, 2006, but the Project Accountant’s position
was not among those established positions. He further referred the Court to Council
decision EAC/C M 12/Decision 76 for more details and to the testimony of the
one Mr. Ochwada, Director of Human Resources and Administration of the EAC
Secretariat at the hearing of 6th February, 2014 where the latter stated that the
approved established structure by the 12th Council Meeting is still in force whereas
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32.

33.

34,

35.

36.

37.

the Claimant told the Court during her cross examination that the said structure may
have been revised or updated.

It was the argument of the Counsel for the Respondent that the Claimant was put
on strict proof to substantiate how the Project Accountant’s position falls under the
EAC Staff rules and Regulations, (2006) and that twice, during the hearing of 11th
November, 2013 and her cross-examination, she affirmed that the position of Project
Accountant was outside the approved position.

Counsel for the Respondent went on to say that the position of Project Accountant
was not a creation of the Secretariat as alleged by the Claimant; rather, the position
came out from Council’s decision EAC/CM 11/Decision 125 when the Council, at its
11th Meeting, approved the recruitment of a Project Accountant for the lifespan of
RISP. It was, therefore, the Respondent’s case that when the Council passed the above
decision, it expressly specified that the Project Accountant was appointed for the
duration of RISP. Counsel for the Respondent averred that job advertisement (REF:
EAC/HR/07-08/028 - Project Accountant) clearly stated that the Project Accountant’s
position fell in the project category in the strict line of the above Council’s decision.
Counsel for the Respondent argued that, when the Council appointed the Claimant
to the position of Project Accountant at its 16th Meeting held on 13th September,
2008, it knew that the position was not among the established positions approved
in 2006. He therefore submitted that it is unfair to allege that the Respondent
acted ultra vires his powers and contrary to the Staff Rules and Regulations while
implementing the Council’s decision. It is Counsel’s further submission that in his
capacity of Principal Executive Officer of the Community and in accordance with
Article 71(1) of the Treaty, the Respondent exercised powers conferred on him in
recruiting the Claimant to the Project Accountants position funded by RISP and
governed by a Cooperation Agreement. The Court was afterwards referred to several
similar decisions taken by the Council, but we do not deem it necessary to reproduce
them.

Counsel for the Respondent also argued that the Claimant was even given a chance to
consider the terms and conditions of her offer of appointment and the latter gave her
consent in writing on 29th September, 2008, by signing the employment contract.
According to Learned Counsel, in so doing, the Claimant found the terms and
conditions of service fair enough and that would explain why she did not terminate
her contract or sought legal interpretation of relevant provisions of the EAC Rules
and Regulations from the Counsel to the Community (C.T.C). In addition, Counsel
for the Respondent relied on the case of “Hall vs. Woolston Hall Leisure Ltd” [case No:
EATRF/1998/0297], to stress that the instant employment contract was legal, in as far
as the Appointing Authority acted within its powers to approve recruitment of the
Claimant pursuant to Article 14 of the Treaty.

Counsel for the Respondent further referred the Court to practice of other international
organizations in particular the African Union Staff Rules and Regulations, and the
United Nations Administrative Instruction ST/A1/2010/4/Dev.1 and to authorities
to wit: Hall vs. Woolston Hall Leisure Ltd (Supra), L. Estrange vs. E. Graucob Ltd
[1934] 2 kb 394, Peepay Intermak Ltd vs. Australia and New Zealand Banking Group
Ltd [Care No: A3/2005] Kengrow Industries Ltd vs. Chdaran [Civil Appeal No.7 of
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38.

39.

40.

2001], Namyols Josephine vs. National Curriculum Development Centre [2008] HCT-
00-CV-0122-2008 and Pan African Insurance Company (U) Ltd vs. International Air
Transport Assoc. 00-cc-cs-0667 of 2003.

In this regard, Counsel for the Respondent invited the Court to apply the above Rules
and Regulations as well as the aforementioned authorities.

With due respect to Counsel, we find that the said Rules and Regulations are not best
practices applicable to any international organizations. As for the authorities, we did
not find them relevant to this Claim.

Finally, Counsel for the Respondent invited the Court to answer Issue No.2 in the
negative.

Decision on the Issue No.2

41.

42.

43.

44.

45.

We have seen elsewhere above that both Parties are in full agreement that the Staff
Rules and Regulations (2006), Council directives, decisions, recommendations and
opinions will apply mutatis mutandis to this instant Claim. In this regard and for
a gradual analysis of a set of facts within the sub-judice Claim, it is important to
examine this case from the first step related to the job advertisement to the last phase
of signing the employment contract by the Claimant.

Firstly, it cannot be gainsaid by any Party to this Claim that either the Statement of
Claim filed before this Court on 27th September, 2012 or the Respondent’s Statement
of defense to the Claim lodged in the Court on 18th October, 2012 contain an identical
job advertisement to wit: [REF: EAC/HR/07-08, 028] - PROJECT ACCOUNTANT
(1 POST). Nothing in this job advertisement would have suggested that the Project
Accountant’s position was governed by the RISP agreement. Besides, it is worth noting
that Learned Counsel for the Respondent, in his written submissions, referred the
Court to EAC/CM11/Decision 125, by which the Council approved the recruitment
of a Project Accountant and a Budget Assistant during the lifespan of the project.
We hasten to say that the latter reference is not helpful enough, in as much as it does
not tell us whether that position was governed by RISP agreement and in the absence
of such a precision, the Court cannot make any deduction from facts. The group of
words “lifespan of the project” at this preliminary stage is neither meaningful nor
helpful unless we pursue the analysis of the whole process of the recruitment.
Secondly, on 8th and 9th September, 2008, the Finance and Administration
Committee met and analyzed among other items the appointment of Professional
Staff for the Secretariat. It is compelling to recall that the Deputy Secretary in charge of
Finance and Administration personally attended the meeting where the Committee
“noted that the process of recruiting suitable persons to fill in the positions of
Project Accountant and Senior Engineer/Planner - Communications for Secretariat
following the resignation of Mr. Pontiano Nyeko and Eng. Enock Vonazi had been
completed” Then, the Finance and Administration Committee recommended to the
Coordination Committee to consider and submit to the Council the appointment
of Ms. Angella Amudo and Mr. Robert Achieng to the respective Professional Staft
positions of Project Accountant and Senior Engineer/Planner.

The above recommendation of the Finance and Administration Committee, which
comprised the Deputy Secretary General in charge of Finance and Administration, is
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46.

47.

48.

49.

50.

51.

52.

53.

54.

not disputed by the Respondent.

Thirdly, the Council held its 16th Meeting in Arusha on 13th September, 2008 on
the basis of the Coordination Committee’s Report, considered among other issues
the recruitment of Professional Staff. It is further worthy noting that during that
meeting, the Council, as recommended by the Coordination Committee and by its
decision EAC/CM 16/Decision 41, appointed Ms. Angella Amudo to the position of
a Project Account as a professional staff.

We also noted that on the same date, the Council appointed Mr. Leonard M. Onyonyji,
Benoit Bihamiriza and Didacus, B. Kaguta to the respective positions of Peace and
Security Expert, Conflict and Early Warning Expert and Peace and Security Officer
under AU Funding. At this stage, one may pause and ask why there has been a clear
distinctiveness of those appointments made the same day.

Fourthly, when on 29th September, 2008 the Respondent came to implement the
above Council’s decision; he informed Ms. Angello Amudo that she had been
appointed as Project Accountant, not in the category of Professional Staff but as a
Project Accountant attached to the EAC Secretariat funded under RISP Project. It
is indicated in the said letter that the appointee was not to be considered as a regular
staff member under EAC Staff Rules and Regulations (2006), except where it was
specified so in that contract.

For ease of reference, we reproduce hereinafter the first paragraph of the aforesaid
letter:

“Following the approval of the 16th Ordinary Council of Ministers Meeting held on
13th September, 2008, I have the pleasure to inform you that you have been appointed
as Project Accountant, under RISP funding with effect from 1st October, 2008 ...... ”
At this juncture, we ask ourselves whether the Council’s decision was properly
implemented by the Respondent.

It is evident for both Parties to the Claim that the Council of Ministers is the
Appointing Authority of Professional Staff as required by Article 70(2) of the Treaty
which states that:

“All staff of the Secretariat shall be appointed on contract and in accordance
with the staff rules and regulations and terms and conditions of service of

the Community”

In addition, Article 14(3)(g) of the Treaty provides that:

“...the Council shall make staff rules and regulations and financial rules and
regulations for the Community”

We have seen elsewhere in this judgment that the Council appointed Ms. Angello
Amudo to the position of Project Accountant as a Professional Staff, whereas the
Respondent’s notification letter indicated that the Claimant was recruited as a Project
Accountant under RISP. One may thus ask whether the Respondent is vested with
powers to amend or review a Council’s decision. Articles 9 and 16 of the Treaty do not
provide for such a competence.

Indeed, Article 9 of the Treaty provides for organs of the Community and the
Secretariat is one of them. Article 9(4) states as follows:

“The organs and institutions of the Community shall perform the functions, and act
within the limits of the powers conferred upon them by or under this Treaty”
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55.

56.

57.

58.

59.

60.

61.

62.

As for Article 16 of the Treaty, it provides that:

“....the regulations, directives and decisions of the Council taken or given pursuance
of the provisions of this Treaty shall be binding on the Partner States, on all organs and
institutions of the Community other than the Summit, the Court and Assembly....”
Consequently and from the reading of the said Article, it is our understanding that
the Staff Rules and Regulations (2006) as well as Council’s decisions are binding on
the Respondent and we do not find why and with which authority the Council’s
decision was distorted by the Respondent.

Furthermore, the basic rights, duties and obligations of the staff members of the
Community are enshrined in Staff Rules and Regulation (2006). As regards the
appointment of EAC Staff, Regulation 23(8) points out that “The Council shall
appoint the Registrar, the Clerk, Counsel to the Community and other Professional
Staff in accordance with the relevant provisions of the Treaty”

Regulation 22(1), (c) goes beyond the appointment and specifies that all Professional
staff shall be appointed on a five-year contract, which may subject to satisfactory
performance, be renewed once by the Council.

Handmaidens to the Treaty, the Staff Rules and Regulations afford a high degree of
attraction and protection of the EAC Staff. It is the spirit of Regulation 1 of EAC
Staff Rules and Regulations. From the analysis of the facts, relevant provisions of
the Treaty and EAC Staft Rules and Regulations, there is no flicker of doubt that the
Claimant was appointed by the Council to the position of Professional Staff under
EAC Staff Rules and Regulations.

Nevertheless, we are still eager to find out what caused an about-turn of the
Respondent. Therefore, at 6th February 2014 during the cross-examination of the
witness of the Respondent, one Mr. Ochwada, Director of Human Resources and
Administration to the Community, a specific question was put on him by Counsel for
the Claimant as follows:

“Mr. Nangalwa: Let me ask it this way: was this reccommendation for Angella Amudo
outside the Staff Rules and Regulation?

Mr: Ochwada:My Lords, I want to make it clear that appointments of this nature of
Professional staff obviously have to be approved by the Council.

Mr. Nangwala: Now, answer my questions.

Mr. Ochwada: It was within the Staff Rules and Regulations as far as the recruitment
was concerned.”

As to whether Ms. Angella Amudo was recruited to the position of Professional Staff
and whether the position is an established position under Staff Rules and regulations,
the answer of Mr. Ochwada was unambiguous: “The Council appointed the above
named person to the respective professional staff position. It is clear; the professional
staff is an established position.”

Moreover, as whether in the appointment of Mr. Leonard Onyonyi, Mr. Benoit
Bihamiriza and Mr. Didacus P. Kaguta, it was specified that they were appointed
under AU funding, whereas in the appointment of Ms. Angella Amudo and Mr.
Robert Ochieng, such mention was missing, Mr. Ochwada reacted as follows:

“My Lords, I was not concealing but the drafting, whoever drafted the Minutes and it
came out but, nothing was concealed. Some details may have just been erroneous left
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63.

64.

65.

66.

67.

68.

69.

70.

71.

72.

73.

out. I just said that there were details which were left out erroneously but it was not
an error.’

In the event that, the appointment was an error as Mr. Ochwada underscored it to
be, it should have been taken to the Council for review as it has been the case for the
appointment of Senior Administrative Officer (P2) (see EAC/CM/Decision 36).
Finally, it is our finding that the letter of appointment of Ms. Angella Amudo as
Project Accountant under RISP was not in conformity with the Council’s decision.
In view of all the foregoing, we answer Issue No.2 in the affirmative.

Issue no.3:Whether the position of the Project Accountant that the Claimant held
would entitle her to a five year contract with a possibility of renewal

The main thrust of the Claimant’s submission is that she was recruited as a Project
Account under EAC Staft Rules and Regulations.

In support of his stance, Counsel for the Claimant referred the Court to the Scheduling
Conference Notes, especially on point of agreement No.4 where it was agreed upon
that:

“The Applicant’s appointment with the Respondent fell in the category of Professional
Staff”

On the basis of the foregoing, Counsel further referred us to Regulation 22(1) (c)
which states that:

“All Professional Staff shall be appointed on a five year contract, which may, subject
to satisfactory performance, be renewed once by the Council”

He consequently urged the Court to answer issue No.3 in the affirmative.

Council for the Respondent, on his part, contended that the Claimant’s case was
flimsy and the evidence provided was inadequate to enable the Court to rule against
the Respondent. It was his submission that the Claimant was employed as a Project
Accountant; a position which was not listed as an established position as per EAC
Staff Rules and Regulations, 2006.

Learned Counsel averred that project positions are funded by various EAC
Development Partners governed by different Cooperation Agreements concluded
between EAC and such other Partners.

He further argued that for officers working under projects, their terms and conditions
of work as well as the duration of their contracts are governed by Cooperation
Agreements between EAC and Development Partners, and that this is clearly
indicated on paragraph 1 of the notification letter of the Claimant’s appointment as
reproduced elsewhere in this judgment.

According to Mr. Agaba, Counsel for the Respondent, there was no misrepresentation
or fraudulent intent from the Respondent and, therefore, Counsel submitted that it
would be illogical to conclude that the Claimant was entitled to a five-year contract as
alleged, and that instead, she was recruited for the duration contained in her contract.
Counsel maintained that the Claimant is bound by her signature appended on the
contract since at any material time; she was not coerced or put under any form of
duress at the time of signing the contract.

To fortify his argument, Counsel referred the Court to the doctrine of Estoppel as
set out by Court of Appeal case decided in 1988: Litwin Construction (1973) Ltd, 29
BCLR (2(d)) where the crucial question in an employment contract would be:

11
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74.

“Has the Party against whom the estoppel is Claimant affirmed the contract
unequivocally by his words or conduct in circumstances making it unfair or unjust
for him now to resile from that contract?”

Counsel for the Respondent argued that the Claimant had read and agreed with the
terms and conditions of her contract and besides enjoyed it. It is the thrust of Counsel’s
argument that she cannot now, after the end of her tenure, come and challenge the
employment contract.

Decision on the Issue No.3

75.

76.

77.

78.

79.

80.

81.

From the outset, we wish to point out that it is not in dispute that Regulation 22(1)(c)

provides for a renewal of contract for all professional staft by the Council.

It was also an agreed fact, during the Scheduling Conference, that the Applicant’s

appointment fell in the category of Professional Staff and that she was recruited to

replace Mr. Nyeko who was the then Project Accountant with a five year contract
governed by the EAC Rules and Regulations.

We heard Counsel for the Respondent stressing that the Claimant was recruited as a

Project Accountant under RISP as indicated in the advertised job position. But from

the reading of the said advertisement, no such an indication can be found. Moreover,

as we earlier on found after a deep analysis of the matter, the Claimant was recruited
as a Project Accountant under a Professional Staft position governed by EAC Staft

Rules and Regulations.

In the light of the foregoing and basing on Article 16 of the Treaty, there is no way that

the Council’s decision would be disregarded in favour of an advertisement notice of

a job position or a notification letter which does not conform with the said decision

since this would be tantamount to negating powers of the Council.

Having so found and held, we are also of the firm view that the refusal by the

Respondent to respond to any of the Claimant’s protestation about her employment

status is administratively unjustifiable and that the continuing renewal of her short

term contract was inconsistent with the Council’s decision.

Given all our findings on this issue, we are now of the settled view that Issue No.3 is

answered in the affirmative.

Issue No.4: What remedies are available to the Parties?

It was the Claimant’s submission that she is entitled to the remedies sought and any

other entitlements that she would have under Staff Rules and Regulations.

Learned Counsel for the Claimant then urged the Court to make the following

declarations that:

A. The tenure of appointment given to Claimant initially for a period of 20 months
and the subsequent periodic extensions of the appointment upto to 30th April
2012 were ultra vires the powers of the Secretary General and his Deputies and
inconsistent with the Staff Rules and Regulations of the Respondent;

B. The Respondent was entitled to an employment contract of 5 years from the date
of assumption of duty renewable once for another five years;

C. The Claimant is entitled to special damages for loss of earning in the sum of
USD477,984;

D. The Claimant is entitled to general damages as per paragraph 23 (ii) hereof;
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82.

83.

84.

85.

E. The Claimant is entitle to aggrieved damages for the wanton conduct of the
Respondent’s Executive Officers; and

E  The Claimant is entitled to costs of the Claim on a full indemnity basis with
interest thereon.

The above prayers are contained in the Statement of Claim; but other prayers were

added in the Claimant’s written submissions without leave for amendment as required

by Rule 40 of the Court’s Rules of Procedure. Therefore, we are bound by the Rules

in resolving the instant Claim and we will only consider prayers contained in the

Statement of the Claim.

Asto whether the Claimant is entitled to remedies sought, Counsel for the Respondent

submitted that the Claimant was legally employed with a binding initial appointment

of 3 years, with subsequent short term contracts and was provided notice of non-

renewal of contract.

Counsel for the Respondent contended that the contract duration was specified to

last at least 2 years and the Claimant was given termination notice.

Counsel for the Respondent asserted that the Claimant had never complained

about the duration of her contract before the expiry of the initial contract which ran

from October, 2008 to June, 2010. He finally submitted that there was no wrongful

termination and that, subsequently, the Claimant is not entitled to any remedy.

Decision on the issue no.4

86.

87.

88.

89.

90.

91.

We have given due consideration to the rival pleadings and submissions from both
Parties and at this juncture, we have this to say:

Having answered the Issues Nos. 2 and 3 in the affirmative, prayers (A) and (B) are
allowed.

Prayer (C) is in respect of special damages and at this point, there is need to define
what special damages are before we resolve it.

Black’s Law Dictionary defines special damages as:

“Damages that are alleged to have been sustained in the circumstances of a particular
wrong. To be awardable, special damages must be specifically claimed and proved.”
It follows the above definition that special damages are based on measurable amounts
of actual loss. Before determining prayer (C), we would like to say that it is composed
of two limbs. The first limb is related to the loss incurred during the remaining 18
months of her five year contract. The second limb implied the loss for the expected
renewal of the Claimant’s contract.

In respect of the first limb, the Claimant was appointed by Council of Ministers for
a period of five years in accordance with Regulation 22(1) (c); that is to say that she
was to serve 60 months and was entitled to all benefits provided for under Staft Rules
and Regulations, 2006. However, by virtue of misrepresentation of her employment
contract, she was offered to serve as a Project Accountant under RISP funding
on 29th September, 2008 and assumed duty on 1st November, 2008. Now, being
compensatory, special damages must be calculated by balancing what she had been
earning in her position of Project Accountant and what she would have been paid as
a Professional Staff P2 during the entire period that she served the Community. In
doing so, a real loss incurred by the Claimant will be reached and redressed.

13
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92.

93.

94.

95.

96.

97.

98.

If the Claimant was to serve a five year contract as a Project Accountant governed by
EAC Staff Rules and Regulations, she would have been paid USD 4,440.00 (United
States of America dollars: Four thousand, four hundred and forty only) per month
and USD 266,400.00 (United States Dollars: Two hundred and sixty six thousand,
four hundred only) for the duration of her contract (60 months).

This basic salary of USD 4,440.00 (United States of America dollars: Four thousand,
four hundred and forty only) was given in all pleadings by Counsel for the Respondent
and it has never been disputed by Counsel for the Claimant who instead constantly
focused on the position of a Project Accountant; Professional Staff member under
EAC Staff Rules and Regulations.

As a Project Accountant under RISP funding, the Claimant was paid a consolidated
package of USD 6,128.00 (United States of America dollars: Six thousand, one hundred
and twenty eight only) per month. For the service rendered to the Community, the
Claimant has been paid an amount of USD 257,376.00 (United States of America
dollars: Two hundred and fifty seven thousand, three hundred and seventy six only).
From the following computation, it is obvious that the loss incurred by the Claimant
as per misrepresentation of the Council decision by the Respondent is the balance
between amounts USD 266,400.00 - USD 257,376.00. As a result, special damages
sought in this Claim are allowed up to USD 9,024.00 (United States of America
dollars: Nine thousand and twenty four only).

As to the second limb, the Claimant was to serve a five year contract; her contract
would have run from 1st November, 2008 to 1st November 2013. The renewal of
her contract was subject to satisfactory performance [see Regulation 22(1), (c)].
That is to say that it was not such an automatic renewal; rather, it was subject to a
performance appraisal. Hence, to address the matter of contract renewal would be
purely speculative and we decline to go that route.

We also know and it is undisputed that the Claimant has been serving on short
employment contract terms from 1st July, 2010 to 30th April, 2012, the latter being
the expiry date of her contract.

The Argument as to whether she had never raised a Claim until the expiry of her
contract is untenable. Indeed, in White & Carter (Council) Limited vs. MC Gregor
(1962) A. C. 413, the principle of the right of affirmation was laid down as:

S the right of an innocent Party faced with a repudiation or breach of contract,
to elect to continue his own performance of earning his contract price or of obtaining
a decree of specific performance against the wrongdoer”

We found it attractive and relevant to apply to the instant case.

Furthermore, the finding of the High Court of Uganda in Tumusiime Fidelis vs.
Attorney General (Civil Suit No. 88 of 2003) is amply instructive in as far as the Court
held that:

“...the law in case of unlawful termination of contract of employment, with no
provision for termination prior to expiry of the fixed period is that the employee
is entitled to recover as damages the equivalent of remuneration for the balance of
the contract period. This is in contrast unlawful termination of a contract that has
a stipulation of termination by either party. In such a case the wronged employee is
entitled to recover damages the equivalent of remuneration for the period stipulated
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in the termination notice”

99. In addressing prayer (C), we therefore find it relevant to borrow the above findings
and apply them to the instant case.

100.  Pursuant to the Council’s decision, Ms. Angella Amudo’s employment contract
would have covered a five year period; from 1st November, 2008 up to 1st November,
2013. Contrary to the aforesaid decision, her contract was unlawfully terminated on
30th April, 2012 as indicated elsewhere above.

101.  Therefore, prayer (C) is allowed to compensate the loss incurred during the
period comprised between 1st May, 2012 and 1st November, 2013 to top up a 5
year employment contract she was given by the Appointing Authority, to wit USD
9,024,00.

102.  With regard to prayer (D) to which general damages for pain and mental anguish

are sought, we equally need to define it as we did for special damages. To that regard,
Black’s Law Dictionary defines General damages as:
“Damages that the Law presumes follow from the type of wrong complained of
specific compensatory damages for harm that so frequently results from the tort for
which a Party has sued that the harm is reasonably expected and need not be alleged
or proved.”

103.  In other words, general damages are for intangible losses that can be influenced
from special one as well as from facts surrounding the case and to that extent, they
are not easily measureable.

104.  In addition, the High Court of Uganda held in an employment dispute between
an employee and a defendant company that:

“On the issue of damages, the Court accepted submission by counsel of the defendant
on the general accepted rule that:

‘an employee is not entitled to damages for breach of contract of service by the
employer as the employer retains the right to terminate his services at any time even
for no cause. And in such a situation, an employee is only entitled to recover arrears
of completed service and accumulated leave if any”

On this basis the Court ruled that Plaintiff is not entitled to the general damages
claimed” [See: Georges Wanyera vs. Kabira Sugar Itd, 1985 (in the High Court of
Uganda at Jinja), HCT-C.S.-0058-1997].

105.  Save for the words “at any time even for no cause”, we find the above authority
attractive enough and compelling to apply it mutatis mutandis to this prayer.

106.  With due respect to Counsel for the Claimant, we do not see any basis on which
this prayer is premised and Learned Counsel did not adduce any evidence thereof.
Furthermore, as long as Counsel for the Claimant did not underscore on which
grounds general damages would be evaluated, these damages appear as putative
damages in as far as they are claimed but unapproved.

Consequently, prayer (D) is disallowed.

107.  Regarding prayer (E), it is obvious that the Claimant has been working for
the Community until 30th April, 2012. Again, Counsel for the Claimant did not
substantiate the basis of this prayer; he only asserted that aggravated damages are
within the discretion of the Court as they are “merely instructive and not obligatory”

108.  On our part, we are of the opinion that the conduct of the Respondent’s Executive
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Officers has been minimized by different short employment contracts accorded to

the Claimant.

109.  Prayer (E) is therefore, disallowed.

110.  On prayer (F), costs shall follow the event in any proceedings as provided under
Rule 111(1). Taking into account the merits of the Claim and the determination of
issues Nos. 2 and 3, prayer (F) is partially allowed.

Final orders

111.  Consequent upon the foregoing, we order as follows:

1) Prayer (A) is granted in the following terms:

The appointment of the Claimant for an initial period of twenty (20) months and
subsequent periodical extensions of the appointment up to 30th April 2012, were
ultra vires the powers of the Secretary General and his deputies and inconsistent
with the EAC Staff Rules and Regulations (2006);

2) Prayer (B) is allowed in the following terms:

The Claimant was entitled to a contract of employment for a period of five (5) years
in accordance with EAC Staft Rules and Regulations;

3) Prayer (C), is partially allowed in the following terms:

The Claimant is entitled to special damages for loss of earning in the sum of USD9,
024.00;

4) Prayer (D) and prayer (E) are dismissed; and

5) On costs, the Claimant has partially succeeded and shall be awarded half of the
taxed costs to be borne by the Respondent.

It is so ordered.

%%
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In the matter of a reference under article 30 (1) of the Treaty for the establishment of
the East African Community

And
In the matter of the 13th East African Community Summit Directives
Timothy Alvin Kahoho And the Secretary General of the East African Community

Johnston Busingye, PJ, M.S. Arach-Amoko, DPJ, John J. Mkwawa, ], Jean B.Butasi, ], Isaac
Lenaola,].
May 17, 2013

Areas of EAC Co-operation - The EAC Secretariat’s role in integration - The role
of Summit, the Council of Ministers, the Co-ordination Committee and Sectoral
Committees - The Proposed Protocol on Immunities and Privileges — People -centered co-
operation- Process of establishing the Political Federation - Summit decisions- Whether
the Heads of States’ decision contravened the Treaty- Whether the establishment of a
Political Federation is an exclusive preserve of the Council.

Articles: 6, 7, 23(1),(3),27(1), 30 91),(2), 73, 123 (6), 131, 138, and 151 of the Treaty -
Rules 24 of the East African Court of Justice Rules of Procedure, 2010.

On 30th November 2011, the 13th Summit of the East African Community issued
a Communiqué after its meeting in Bujumbura, Burundi. In it, Summit, inter
alia, approved the Protocol on Immunities and Privileges and mandated the EAC
Secretariat to propose an Action Plan and a Draft Model of the structure of the East
African Political Federation.

The Applicant, a citizen of the United Republic of Tanzania and a journalist, filed this
Reference averring inter alia that: Summit had contravened Articles 73 and 138 of
the Treaty by directing the conclusion of the Protocol on Immunities and Privileges
because these were not areas of co-operation to which a Protocol could be concluded
within the meaning of Article 151 of the Treaty. And that by mandating the Secretariat
to propose an Action Plan and Draft Model for the Political Federation, Summit
would be circumventing that process as they should have directed the Council to
undertake the process. This circumvention would violate Article 123 (6) of the Treaty.
When Summit rectified the error during its 14th meeting, by directing Council to
consider the process, the Applicant contended that the even then, a violation of
Article 123 (6) continued. The Applicant also deponed that the process towards a
Political Federation was not the preserve of the Council or Summit but must involve
all citizens of the Partner States.
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The Respondent contended that Summit’s directives did not contravene the Treaty;
that the proposed Protocol was meant to create a common platform to enable Partner
States coherently implement the Treaty; and that Partner States would negotiate
proposals on the Political Federation.

Held:

1) The conclusion of any Protocol is at the instance and discretion of the Summit where
it deems such an action necessary to achieve the objectives of the Community.

2) Article 131 must be read together with Articles 73 and 138 for a holistic appreciation
of the reason why a Protocol on Immunities and Privileges was necessary. The
Proposed Protocol was not wholly about staff immunities and privileges as Article
138 could create an area of co-operation to which a Protocol could be concluded
under Article 151 of the Treaty. This was not inconsistent with the Treaty.

3) The process of Political Integration and eventual Political Federation did not
begin the 13th Summit, but much earlier. Under paragraphs 10 (a) and (b) of the
Communiqué, the Secretariat was to; examine working drafts prepared by a Team of
Experts, verify and harmonise them towards the functioning of the Customs Union,
Common Market and Monetary Union. This mandate was within Article 71 of the
Treaty as the Secretariat is the only Organ created by Article 9 of the Treaty to steer
the ship of integration by implementing decisions of all the other Organs.

4) The process leading to a Political Federation was not exclusive to the Council and all
Organs must work together to attain it and the place of the people is assured in that
process.

5) It would be naive, to presume that on 30th November 1999, when the Treaty was
ratified, all areas of co-operation would have been visible and clearly demarcated.
Thus, Article 131 was enacted to reduce frequent amendments of the Treaty whenever
a new area of co-operation arose. The window to create Protocols in other fields was
opened and retained in the said Article 131. The Reference was therefore dismissed.

Case cited:
Modern Holdings (E.A) Limited vs Kenya Ports Authority, EAC] Reference No. 1 of 2008

Judgment

Introduction
1. Timothy Alvin Kahoho, (hereinafter “the Applicant”) is a citizen of the United
Republic of Tanzania and a journalist by profession. In the Reference premised on
Articles 23(1)and (3),27(1) and 30 (2) of the Treaty for the Establishment of the East
African Community (hereinafter, “the Treaty”), as well as Rules 24 of the East African
Court of Justice Rules of Procedure, 2010, he has sought the following Orders:
(a) A declaration that the Summit had grossly breached the Treaty in particular Articles
6, 7 and 123 (6) of the Treaty , by mandating the Secretariat to inter alia;
(i) Produce a road map for establishing and strengthening the institutions identified
by the Team of Experts as critical for the functioning of the Customs Union,
Common Market and Monetary Union.
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(ii) Formulate an action plan for the purposes of operationalising the other
recommendations in the report of the Team of Experts, and

(iii) Propose an action plan on, and a draft model of, the structure of the East African
Political Federation for consideration by the Summit at its 14th Ordinary Meeting.

(b) The Summit approved the protocol on Immunities and Privileges for the East
African Community, its organs and institutions for conclusion in breach of
Articles 73 and 138 of the Treaty.

(c) Further, a declaration that the Summit has no mandate under the Treaty to
exclude Partner States and the Council from performing functions vested to
them by the Treaty and which have an impact in the integration process.

(d) That if ever the Secretariat has already done the mandated functions under items
(a) (i) to (iii) and (b) hereto, this Honorable Court be pleased to declare them
null and void.

(e) Costs of this Application

(f) Any other relief(s) that this Court deems fit to grant.

Factual Background

2. 'The uncontested facts in this Reference are that on 30th November 2011, the Summit
of the East African Community (hereinafter “the Summit”) issued a Communiqué
after its meeting in Bujumbura, Burundi, and of interest to this matter are paragraphs

6 and 10 where it stated as follows:

“6. The Summit approved the ...Protocol on Immunities and Privileges for the East

African Community, its organs and Institutions for conclusion” And

“10. The Summit considered and adopted the Report of the Team of Experts on fears,

concerns and challenges on the Political Federation. The Summit noted that the

Team of Experts had studied and made recommendations for addressing the fears,

concerns and challenges. The Summit mandated the Secretariat to:-

I. Produce a Road Map for establishing and strengthening the Institutions identified
by the Team of Experts as critical to the functioning of a Customs Union,
Common Market and Monetary Union;

II. Formulate an action plan for purposes of operationalising the other
recommendations in the Report of the Team of Experts; And

III. Propose an Action Plan on, and a Draft Model of the structure of the East
African Political Federation for consideration by the Summit at its 14th Ordinary
Meeting”

3. It is the language, tenor, and import of the above parts of the Communiqué that
triggered the Reference under consideration.

Case for the Applicant

4. The Applicant appeared in person and ably argued his case as follows:
That the Summit contravened Articles 73 and 138 of the Treaty when it directed the
conclusion of the Protocol on Immunities and Privileges because principally, in his
view, those are not areas of co-operation to which a Protocol can be concluded within
the meaning of Article 151 of the Treaty. For avoidance of doubt, Article 73 of the
Treaty provides as follows:
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“1. Persons employed in the service of the Community:

(a) Shall be immune from civil process with respect to omissions or acts performed
by them in their official capacity; and

(b) Shall be accorded immunities from immigration restrictions and alien
registration.

Experts or consultants rendering services to the Community and delegates of the

Partner States while performing services to the Community or while in transit in

the Partner States to perform the services of the Community shall be accorded such

immunities and privileges in the Partner States as the Council may determine.”

Article 138 provides as follows;

“1. The Community shall enjoy international legal personality.

2. The Secretary General shall conclude with the Governments of the Partner States
in whose territory the headquarters or offices of the Community shall be situated,
agreements relating to the privileges and immunities to be recognized and
granted in connection with the Community.

3. Each of the Partner States undertakes to accord to the Community and its officers
the privileges and immunities accorded to similar international organizations in
its territory”

Article 151 provides that;

“1. The Partner States shall conclude such Protocols as may be necessary in each area
of co-operation which shall spell out the objectives and scope of, and institutional
mechanisms for co-operation and integration.

2. Each Protocol shall be affirmed by the Summit on the recommendation of the
Council.

3. Each Protocol shall be subject to signature and ratifications of the parties hereto.

4. The annexes and Protocols to this Treaty shall form an integral part of this Treaty”

5. It is the Applicant’s case that reading all the above provisions together, the issue
of immunities and privileges cannot be an area of co-operation as at no point
has the Council of Ministers recommended or effected such a decision. That
previously, all Protocols signed by the Parties to the Treaty confined themselves
to the areas of co-operation as spelt out in Articles 74 — 131 of the Treaty and
anything outside those Articles cannot properly be an area of co-operation.

The Applicant then made the point that having read the Draft Protocol on Immunities
and Privileges, he is more than convinced that the issues of “the staff and workers of
the Community” cannot be raised to a level akin to an area of co-operation.
On the issue whether the Summit could properly mandate the Secretariat to undertake
any of the functions set out in paragraph 10 of the Communiqué, the Applicant
argued that such an act was a clear violation of Articles 6, 7 and 123 (6) of the Treaty
because the issue of the establishment of a Political Federation of the Partner States
can only be initiated by the Summit which then directs the Council to undertake the
process as is the language of Article 123 (6). That an attempt at circumventing that
process by mandating the Secretariat to propose an Action Plan and Draft Model for
the Political Federation would be a violation of the Treaty.

In addition to the above, the Applicant, at the hearing of the Reference, stated that

at its 14th Summit, the Summit indeed realized its “error” in the 13th Summit and



Timothy Alvin Kahoho v Secretary General EAC

10.

11.

12.

directed the issue of the process leading to a Political Federation to the Council
but even then, it had failed to initiate the same and so a violation of Article 123 (6)
continued.

In furtherance of the above argument, the Applicant went on to state that the process
towards a Political Federation cannot be a preserve of the Council or Summit but
must of necessity involve all citizens of the Partner States. In support of this position,
he quoted an excerpt from the book, “East African Federation: Blessing or Blight”,by
Harid Mkali, Ivydale Press, London 2012 ,where the author quoted the late Mwalimu
Julius Nyerere, Founding Father of The United Republic of Tanzania as stating in a
pamphlet published on 16th October 1968 and titled “Freedom and Development”:

“No person has the right to say, ‘T am the people. No Tanzanian has the right to say ‘I
know what is good for Tanzania and the others must do it ...so to take Tanzania into
Federation without a Referendum is to say that the President and the Cabinet know
‘what is good for Tanzania and the others must do it This federation is potentially
highly toxic for Tanzania, a fact that needs to be squarely faced by all concerned
and that is why the consent of all Tanzanians is crucial - lest we blame one another
tomorrow.”

The point made by the Applicant is that to fast-track the Political Federation without
finalizing the Customs Union, Common Market and Monetary Union and without
consulting citizens of the Partner States would be an act of unprecedented violation
of the Treaty by the Summit.

The Applicant raised two other issues in submissions which are pertinent; the first
is the argument that the issue of Immunities and Privileges can only be settled by
conclusion of Agreements by the Secretary General of the Community in that respect
with Partner States and not by creation of a Protocol.

Secondly, that as a citizen of a Partner State, he was deeply troubled by the actions of
the Summit aforesaid and was entitled to general and special Damages for the pain
that he suffered, including developing high blood pressure.

Case for the Respondent

13.

The Respondent’s answer to all the issues raised above was that the Reference was
completely misguided and that the Applicant had failed to understand the intentions
of the framers of the Treaty upon a clear reading of Articles 73, 138 and 151 relating
to the Draft Protocol on Immunities for the following reasons;

i) That although a number of Headquarters’ Agreements have been concluded by
the Respondent pursuant to Article 138 (2) of the Treaty, inconsistencies were
noted from one Partner State to another and after a series of meetings, the
Sectoral Council on Foreign Policy Coordination proposed to the Council of
Ministers that a Protocol was necessary to provide standard guidelines that would
uniformly cater for the employees of the Community, its Organs and Institutions
, particularly on matters of immunities and privileges to be granted to them in
Partner States.

ii) That the negotiation and conclusion of the proposed Protocol on Immunities and
Privileges for the Community, its Organs and Institutions was meant to create a
common platform to enable Partner States coherently implement Articles 73 and
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14.

15.

16.

17.

18.

19.

138 as read with Article 151 of the Treaty.

iii) That the argument that no areas of co-operation can be raised under Article
73 and 138 aforesaid is unsustainable because the issue was raised within the
meeting of the Attorneys-General of the Partner States held on 2nd November
2011 and it was agreed that the need to establish a common platform to guide
the issues of status, immunities and privileges signed by the Secretary General
with the Governments of Partner States was important and sufficient to warrant a
Protocol being concluded. Further, that the proposed Protocol would fall within
Articles 5(3), (h), 131 and 151 of the Treaty as enabling provisions for Partner
States to advance their integration and that Article 131 was a general co-operation
clause which could be invoked from time to time when new areas of co-operation
emerged.

On the question of Political Federation and the processes leading to it, the case for the
Respondent is that the mandate given to the Secretariat to propose an action plan for
consideration by Summit was not a contravention of Articles 6, 7 and 123 (6) of the
Treaty but were in fact consistent with the same.
That the initiation of the said process was a matter undertaken by the Summit which
then directed the Council to operationalise it in line with the Treaty. Council in
compliance thereof, appointed a Team of Experts towards that end at its 20th Meeting
held on 19th - 26th March 2010 and the directive at the 13th Summit was only a
follow up to a process that had long been in place and the 13th Summit was not the
meeting at which the same was initiated.
Further, that the functions of the Secretariat are set out in Article 71 of the Treaty
and that the wording of that Article is wide enough to cover the implementation of
any directive given to it by the Summit, including the one issued in the Communiqué
under attack.
Itisalso the Respondent’s contention that Article 123(6) of the Treaty is complimentary
to, and not in conflict with, Article 71, and that the latter does not oust the former.
That taken in that context, it “would be strange to expect the Council to execute its
demanding assignments relating to integration other than through the Secretariat
which is seized with both the technical and other relevant capabilities that facilitate
the Council” It is also contended in that regard that “in exercising its mandate under
the Treaty, [Council] relies entirely on the Secretariat to do so and as such the fears
and prayers of the Applicant are alarmist, misconceived and generally designed to
abuse Court process.”

Lastly on this issue, the Respondent has urged the point that all Partner States were

aware that at an appropriate time after the Secretariat had completed its assignment,

the Partner States would negotiate the proposed institutions relevant for Political

Federation or any other matters, and neither the Summit nor the Secretariat made

any suggestion that such negotiations are not necessary. That in furtherance of

that position, the Summit at its 14th Summit, contrary to the Applicant’s assertion,
directed the Council to report progress to the 15th Summit on all matters forming
the subject of the Reference herein.

That therefore, the Reference, being devoid of merit, should be dismissed with costs
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The Scheduling Conference
20. On 15th January 2013, a Scheduling Conference was held and the Parties agreed that

the following issues would be the ones to be determined by the Court:

i) Whether the 13th Summit decisions as set out in paragraph 6 of its Communiqué
issued on 30th November 2011 in the Republic of Burundi approving the Protocol
on Immunities and Privileges contravened Articles 73, 138 and 151 of the Treaty;

ii) Whether the 13th Summit of the Heads of States’ decision to mandate the
Secretariat to undertake the functions stated in paragraph 10 of its Communiqué
issued on the 30th November 2011 at Bujumbura in the Republic of Burundi was
in contravention of Articles 6, 7 and 123 (6) of the Treaty.

iii) Whether the process towards the establishment of a Political Federation of the
Partner States is an exclusive preserve of the Council to which the Secretariat
cannot contribute.

iv) Whether the conclusion of Protocols is only permissible where the Treaty
specifically provides for areas of co-operation.

v) Whether the Applicant is entitled to the prayers sought?

Determination
21. We have read the following documents on record:

22.

23.

i) The Reference titled “Application dated 12th January 2012”

ii) The Response to Reference together with the Affidavit in support both dated 28th
February 2012.

iii) The Reply to the Response dated 20th March 2012

iv) The Response to the Reply to the Response dated 8th May 2012.

v) Applicant’s written submission filed on 13th February 2013.

vi) Respondent’s written submissions filed on 14th March 2013.

vii) Applicant’s rejoinder to the Respondent’s written submissions filed on 15th April
2013.

viii)

We have also taken into account the annextures to the documents placed before

us including the Communiqué under attack, the Communiqué issued after the

14th Summit, the Report of the 11th Meeting of the Sectoral Council on Legal and

Judicial Affairs, the Report of the 20th Meeting of the Council of Ministers, the draft

Protocol on Immunities and Privileges of the East African Community, its Organs

and Institutions, the Headquarters Agreement between the Government of Kenya

and the Community for the Lake Victoria Basin Commission and the Headquarters

Agreement between the Government of the United Republic of Tanzania and the

Secretariat for the Tripartite Commission for co-operation between the United

Republic of Tanzania, the Republic of Kenya and the Republic of Uganda.

In Modern Holdings (E.A) Limited vs Kenya Ports Authority, EAC] Reference No. 1

of 2008, this Court stated inter-alia that “The Treaty being an international Treaty

among five sovereign States, namely; Kenya, Uganda, Tanzania, Rwanda and Burundi,

is subject to the international law on interpretation of treaties, the main one being

“The Vienna Convention on the Law of Treaties’ (VCLT)”

The Court then proceeded to invoke Article 31(1) of the Vienna Convention on the

23
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25.

26.

27.

28.

29.

Law of Treaties which sets out the general rule of interpretation as including the
following factors;

“A Treaty shall be interpreted in good faith in accordance with the ordinary meaning
to be given to the terms of the treaty in their context and in the light of its object and
purpose.”

The above principle is what we shall use as a guide in determining the four principal
issues placed before us for resolution.

All the above documents together with the Treaty will also form the basis for our
opinion which we now render as follows:-

Issue No. 1 — whether the 13th Summit decision as set in paragraph 6 of its
Communiqué issued on 13th November 2011, in the Republic of Burundi, approving
the Protocol on Immunities and Privileges contravened Articles 73, 138 and 151.
We have elsewhere above reproduced Articles 73, 138 and 151. To answer the
Applicant’s complaint with regard to paragraph 6 of the Communiqué, one must
necessarily begin by defining a “Protocol”. Article 1 of the Treaty defines it in the
same language as Black’s Law Dictionary, Ninth Edition, where it is defined as “a treaty
amending and supplementing another treaty” Wikipedia goes further to explain
that it is a “rule on how an activity should be performed especially in the area of
diplomacy”

In the context of the issue at hand, the Respondent has explained that for Articles
73 and 138 to be “coherently implemented”, a Protocol was required under Article
151. Article 151 (1) specifically provides that Protocols shall be concluded as may be
necessary in each area of co-operation and the Protocol shall spell out the objectives
of, and institutional mechanisms for co-operation and integration.

Looking at the definition of a Protocol as above together with Article 151 of the Treaty,
it is obvious that the conclusion of any Protocol is at the instance and discretion of
the Summit where it deems such an action necessary to achieve the objectives of the
Community. That is why Article 151(4) specifically provides that once concluded,
a Protocol becomes an integral part of the Treaty. Integral means that it becomes a
necessary part of the Treaty and supplements it in the operationalisation of the area
of co-operation that it is meant to address.

We heard the Applicant to be arguing that privileges and immunities are not areas of
co-operation and that under Article 138, only Agreements with Partner States can
address those issues. With respect, we disagree with him. We say so because he has
taken a very narrow view of what the Treaty sets out as “areas of co-operation” He
has also completely failed to note that Chapter Twenty Seven of the Treaty is headed,
“Co-operation in other fields” and Article 131, the only Article in that Chapter, is
titled, “Other Fields” Pausing there for a moment, it is obvious to us that the framers
of the Treaty were aware that it would be wrong, nay naive, to presume that on 30th
November 1999, when the Treaty was ratified, all areas of co-operation would be
visible and clearly demarcated. Article 131 was then enacted in answer to that
difficulty and it is in the following words;

“1. Subject to the provisions of this Treaty, the Partner States undertake to consult
with one another through appropriate institutions of the Community for the purpose
of harmonizing their respective policies in such other fields as they may from time
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30.

31.

32.

33.

34.

to time, consider necessary or desirable for the efficient and harmonious functioning
and development of the Community and the implementation of the provisions of the
Treaty.

For purposes of paragraph 1 of this Article, the Partner States may take in common
such other steps calculated to further the objective of the Community and
implementation of the provisions of the Treaty.
To our minds, Article 131 must be read together with Articles 73 and 138 for a holistic
appreciation of the reason why a Protocol on Immunities and Privileges is necessary.
The reasons given by the Respondent include the need to harmonise and create a
common platform to guide the “issue of status immunities and privileges in Host
Agreements signed by the Secretary General with Governments of the Partner States
relating to EAC Organs and Institutions” These reasons are not alien to the need for
a harmonious, functioning and developing Community under Article 131 aforesaid.
We have had a look at the Proposed Protocol on Immunities and Privileges of the
East African Community, Organs and Institutions as well as the Headquarters
Agreements elsewhere mentioned above. The Proposed Protocol has the following
structure:

a) Definitions
b) Objectives

c) Scope of Arrangement

In the preamble, it is partly stated as follows;

“that it is desirable to conclude a Protocol by which the Partner States undertake to
accord the Community, its organs, institutions and persons employed in different
capacities in its service with such immunities and privileges as are accorded to similar
international organizations in the territories of the Partner States”

The language, structure and import of the Proposed Protocol, in our view, is in line
with the harmonization, functioning, development and furtherance of the objectives
of the Community and the implementation of the provisions of the Treaty which is
what one can discern from reading Articles 73, 131 and 138 in good faith and we find
no inconsistencies therein.

Before we conclude the determination of Issue No. 1, we must point out that the
execution of any Agreement under Article 138 (2) is not an ouster of the provision
for conclusion of a Protocol under Article 151 where the situation so demands. The
Treaty provisions must be read as complimentary to each other and none (as is the
Applicant’s line of argument) should be seen as independent and in conflict with
another. To argue otherwise, would lead to a legal absurdity and a negation of the
principle that the Treaty must be interpreted as a whole and not selectively to suit a
set purpose.

One other issue we must clarify is the intent and meaning of co-operation in the
context of the Treaty. We heard the Applicant to argue that the issue of immunities
and privileges cannot be one amounting to co-operation because it is personal to the
employees of the Community. “Co-operation” is defined in Black’s Law Dictionary
(supra) as “the voluntary coordination action of two or more countries occurring
under a legal regime and serving a specific objective.”

35. Taken in the above context, the legal regime is the Treaty and the specific objective of
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36.

37.

38.

39.

40.

41.

42.

43.

the Treaty is the eventual full integration of the Partner States in both political and

economic terms. In furtherance of that objective, The Proposed Protocol in Article 2

states as follows;

“The objectives of this Protocol are to provide a basis upon which -

a) property and assets of the Community shall be protected from every form of legal
process;

b) funds of the Community shall be protected from the Partner States’ financial
controls, regulations or moratorium of any kind.;

c) immunities and privileges shall be accorded to persons in the service of the
Community”.

Article 138 (1) provides that “the Community shall enjoy international legal

personality” and therefore Article 2 (a) and (b) of the Proposed Protocol address

that provision while Article 2 (c) above is in furtherance of Article 138 (2) and (3)

which the Applicant latched onto in his submissions.

It is obvious without saying more, that the Proposed Protocol is not wholly about

staff immunities and privileges and that Article 138 can clearly create an area of co-

operation to which a Protocol can properly be concluded under Article 151 of the

Treaty. Even if it were, we do not find that such a factor, alone, would constitute an

inconsistency with the Treaty.

In conclusion on this issue, we must state that Article 131 was enacted to reduce

frequent amendments of the Treaty whenever a new area of co-operation arises and

which cannot otherwise be managed outside existing provisions of the Treaty. The

issues arising from Article 138 aforesaid fit that reasoning perfectly.

For the above reasons, our answer to Issue No. 1 is in the negative.

Issue No. 2 — whether the 13th Summit of Heads of State Decision to mandate the

Secretariat to undertake the functions stated in paragraph 10 of its Communiqué, that

was issued on 13th November 2011 in Bujumbura was in contravention of Articles 6,

7,and 123 (6) of the Treaty.

Elsewhere above we have set out the contents of paragraph 10 of the Communiqué

and one of the issues that the Secretariat was mandated to do was to propose an

action plan on, and a draft model of the structure of the East African Federation for

consideration by the Summit at its 14th Ordinary Meeting. That matter is also partly

to be covered in the determination of Issue No. 3 later in this judgment.

For purposes of Issue No. 2, we shall limit ourselves to the issue of the interpretation

to be given to Article 123 (6) and the role of the Secretariat in the Community. In

that regard, it is important to note that Article 123 (6) provides as follows;

“The Summit shall initiate the process towards the establishment of a Political

Federation of the Partner States by directing the Council to undertake the process”.

The Applicant’s argument in this regard is that by mandating the Secretariat to

“propose an action plan” and a “draft model of the structure of the East African

Political Federation”, the Summit acted in breach of the operational principles of the

Community (Article 7) and the “General undertaking as to implementation” of the

Treaty (Article 8) as well as specifically Article 123 (6) aforesaid.

We agree with the Respondent that the Applicant’s argument on this issue is

misguided. We say so, with respect, because as shall be seen later, initiation of the
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44.

45.

process of Political Integration and eventual Political Federation was not made at the

13th Summit, but much earlier. That, therefore, the mandate given to the Secretariat

was in furtherance of a process that had been in place long before the Bujumbura

Communiqué which then leads to the question: what is the relationship of the

Summit vis-a-vis the Secretariat? Article 71 of the Treaty sets out the functions of

the Secretariat and of relevance to the issue at hand and as properly argued by the

Respondent, are the following:

i) Article 71 (1) (b) —the initiation of studies and research related to and the
implementation of programmes for the most appropriate and expeditious and
efficient ways of achieving the objectives include “widening and deepening co-
operation among Partner States” and the establishment in accordance with the
provisions of the Treaty, a Customs Union, a Common Market, and subsequently
a Monetary Union and a Political Federation.

All the above objectives are also set out at paragraph 10 of the Communiqué and the

Secretariat was neither initiating them nor was it undertaking the actual processes as

alleged by the Applicant. It was merely mandated to do technical work which under

the Treaty provisions quoted above, is entirely in its province.

ii) Article 71 (1) (d) - the undertaking either on its own initiative or otherwise
investigations, collection of information or verification of matters relating to any
matter affecting the Community that appears to it merit examination.

A clear reading of paragraphs 10 (a) and (b) of the Communiqué would show that

the Secretariat was actually examining and working from drafts prepared by a Team

of Experts and verifying and harmonizing them towards the functioning of the

Customs Union, Common Market and Monetary Union. In our humble view, that

mandate does not fall outside Article 71 of the Treaty.

iii) Article 71 (1) (1) - the responsibility for the implementation of the decisions of
the Summit and the Council.

46. This responsibility is extremely wide and covers all directives and mandate issued by

47.

and conferred by the Summit on the Secretariat and this is the critical link between
the Summit and the Secretariat. The latter, functionally, is subservient to the former
and this is the context in which the mandate contained in the Communiqué must be
looked at. In addition to this, Article 11 which relates to the functions of the Summit
provides at Article 11(1) that:

“The Summit shall give general directions and impetus as to the development and
achievement of the objectives of the Community.”

The directions given to the Secretariat contained in paragraph 10 aforesaid are well
within the mandate of the Summit and conversely this is also within the Secretariat’s
mandate to receive and act on those directions and we see no breach of the Treaty by
either of the two Organs of the Community.

We also agree with the Respondent that the directions given were not an end in
themselves; the Secretariat was also directed to present all the draft proposals for
consideration by the Summit at its 14th Ordinary Meeting .At that Meeting, the
drafts proposals would only become useful if the Summit adopted them in which
event they would become its documents and not of any other Organ.

48. While addressing this issue, it behoves us to address in a few words the critical role
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that the Secretariat plays in the affairs of the Community, generally. In the book, “The
Drive Towards Political Integration in East Africa,” Ed. Isabelle Wafubwa and Joseph
Clifford Birungi at page 173, one Prof. Sam Turyamuhika writes as follows:

“The current EAC Secretariat has been typified as powerless, meetings and workshop
organizer, minute taker etc”

49. We take a different view of that harsh and unfair judgment. The EAC Secretariat is

the fulcrum on which the wheels of integration rotate. The Summit, the Council of
Ministers, the Co-ordination Committee and Sectoral Committees are all part-time
and meet only as often as their functions require. Yet, the Secretariat slogs, day in,
day out, to ensure that the ship of integration remains afloat. The Community, in
our view,is like a giant ship owned by shareholders(the people of East Africa);the
Summit is like a Board of Directors and the Council, is like the Management. The
Captain is the Secretary-General and the crews are the staff in the Community. To
call the Captain and crew, useless, and denigrate their role in keeping any ship on
the high seas on course, is to say that the shareholders or the Board of Directors
can single-handedly and without any input from those that physically man the ship,
sail that ship from a distance. The Summit represents the owners of the ship, and
its duty is to decide where the ship goes and should always act in the best interests
of the shareholders. The Summit thus meets periodically to assess progress and
regularly inform the shareholders of the profits (benefits) from the operations of the
ship. The Council, Co-ordination and Sectoral Committees are the Summit’s agents
in overseeing progress aforesaid. Without the Captain and crew, the ship can barely
survive the storms and other perils that are prevalent in high seas including attacks
by pirates. We digressed to make the point that, our reading and understanding of
Articles 11,14,18,21 and 71 of the Treaty, which create the functions of the Organs
of the Community, is that the Secretariat is the only Organ created by Article 9 of
the Treaty to steer the ship of integration by implementing decisions of all the other
Organs and its crucial role thereby ought to be recognized and supported.

50. In any event on Issue No. 2, our answer is in the negative.

Issue No. 3 — whether the process towards the establishment of a Political Federation
of the Partner States is an exclusive preserve of the Council to which the Secretariat
cannot contribute.

51. We have touched on this issue while addressing Issue No. 2 and we think that the

present issue is a corollary of the other. However, it is obvious that whereas Issue
No. 2 also dealt with directions to the Secretariat regarding the Customs Union,
Common Market and Monetary Union, this one is specific to paragraph 10 (c) of the
Communiqué which is about Political Integration.

52.Elsewhere above, we stated that the initiation of a process towards a Political Federation

did not begin with the Communiqué issued at Bujumbura. In a book titled “The State
of East Africa Report, 2006” published by Society for International Development, at
page 7, it is written as follows:

“At the August 28th, 2004 EAC Summit held in Nairobi, Kenya, the Presidents of
Kenya, Uganda and Tanzania resolved to work towards ‘the political federation
of East Africa. To this end, a high level Committee on Fast-Tracking East Africa
Federation was established. The Committee reported back to the Heads of State at a
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53.

Summit held on November 26th, 2004 in Arusha, Tanzania, where it was resolved to
set up a political federation by 2010’ In their Joint Communiqué following the Third
Extra-Ordinary Summit of the East African Community held on May 30th, 2005, in
Dar es Salaam, Tanzania, the Heads of State ‘reaffirmed their commitment to East
African Federation which is enshrined in the Treaty Establishing the East African
Community. They ‘further observed that a strong Federation is only possible if it is
owned by the people of East Africa themselves through the effective and informed
participation from the very beginning of the process through to the end”

This background is important in answering the question whether the Summit,
pursuant to Article 123 (6) of the Treaty actually initiated the process towards
a Political Federation at the Bujumbura Summit. In fact in its Report dated 26th
November 2004 presented to the Summit, the Committee on Fast Tracking East
African Federation, in its transmittal letter to the Heads of State, acknowledged
that the Summit in fact initiated the process by its Communiqué of the 28th August
2004 and not later. These facts cannot be contested because they have been well
documented for posterity.

54. Turning back to the specific question raised above, while determining Issue No. 2,

we were categorical that the Secretariat is not a stranger to the implementation of

the process towards a Political Federation and we have said why. We have already

analysed its relationship with the Summit and now it behoves us to determine its
relationship with the Council.

Article 14 of the Treaty defines the functions of the Council to include;

i)to make policy decisions — Article 14 (1);

ii) to promote, monitor, and keep under constant review the implementation
of programmes of the Community and ensure the proper functioning and
development of the Community - Article 14 (2);

iii) Subject to the Treaty, give directions to the Partner States and to all other organs
and institutions of the Community other than the Summit, Court and the
Assembly- (Article 14(3).

55. One of the organs of the Community under Article 9 (g) of the Treaty is the Secretariat

56.

and therefore it would be expected that when executing its mandate under Article
123 (6) of the Treaty, to undertake the process leading to a Political Federation, the
Council is well within its powers to give direction to the Secretariat in any matter it
deems fit including that process. Elsewhere above, we made the point and now we
reiterate it, that of all the Organs of the EAC, it is only the Secretariat which is clothed
with the mandate and technical expertise to implement the integration agenda as
may be directed by Council or Summit.

The Applicant also made the point that the Summit, by implication, admitted its
‘error’ in mandating the Secretariat, as opposed to the Council, in implementing the
process leading to a Political Federation. To his mind, the fact that the 14th Summit
used the following words, was telling in that regard;

“The Summit Noted the Progress made on the Road Map for establishing the Political
Federation and model Structure for the Federation and directed Partner States to
consult further....

And directed the Council of Ministers to Report progress to the 15th Summit of the
EAC Council of Ministers.”

29



30

East African Court of Justice Law Report 2012 - 2015

57. We have elsewhere above stated that the Summit can direct the Secretariat as well as

the Council in matters relating to the implementation of the Treaty. Whether in one
instance it directs one and later the other, is not in any way a breach of the Treaty.
These Organs must all work in tandem towards the attainment of the objectives of
the Community and there is no “error” that was rectified when the Summit acted as
it did in the 14th Summit.

58. Another issue which we must address is that of the participation of the citizens of the

Partner States in the integration process. Although the issue was vaguely pleaded it
was more firmly articulated in submissions by the Applicant and his point was that
like Mwalimu Nyerere warned in 1968, the process of integration must be people-
centred or it will lead to regrettable consequences. The issue is not difficult and all we
can do in answer to the Applicant, is to refer to Article 7(1) (a) which provides that
one of the Operational Principles of the Community is that of a ‘People-centered and
market driven co-operation’ If the People of East Africa are at the centre of the entire
process, then it follows that their input is not just necessary but imperative.

59. This Court takes judicial notice of the fact that meetings with citizens were held in

60.

all Partner States prior to the initiation of the process towards a Political Federation
and there is no evidence placed before us to show that such consultations will not
continue in the future.

Without belabouring the point, the process leading to a Political Federation is not
exclusive to the Council and all Organs must work together to attain it and the place
of the people is assured in that process.

Issue No. 3 must be answered in the negative for the above reasons.
Issue No. 4 - Whether the completion of Protocols is always only permissible where
the Treaty specifically provides for areas of co-operation

62. We are of the view that our determination of Issue No. 1 also determined Issue No. 4.

63.

We merely wish to reiterate, that once Article 131 is properly read and invoked, then
it is fallacious to state that only areas of co-operation detailed in Articles 74 - 130
can properly attract the conclusion of Protocols. We have conclusively found that
Article 131 envisages areas of co-operation which may not have existed in 1999 and
so the window to create Protocols “in other fields” was opened and retained in the
said Article 131. We say no more.

Issue No. 5 - Whether the Applicant is entitled to the Prayers sought

Reading the Prayers in the Reference which are reproduced at the beginning of
this judgment, prayers (a), (b), (¢ ), and (d) have been found wanting and regarding
prayer (f), the Applicant in his submissions stated as follows:

“Lastly, but not least is item (f) hereto, regards grounds 13 and 14 of the Affidavit.
(sic). I earnestly request this Honourable Court to please consider awarding me US
$60,000 as specific damages”(sic).

64. Neither in the Reference nor in submissions, written and oral, was the sum of US

$60,000 justified or proved. The oral claim that because of the Communiqué, the
Applicant suffered high blood pressure and was therefore entitled to compensation,
was in our view not sufficient evidence that the Applicant was lawfully entitled to
the said sum. In any event, once we have found all his claims untenable, no award in
damages is justifiable.
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65. On prayer (e), we think that the Applicant, impressive as his submissions were, was
only a decent citizen who was pursuing a dream and although we have not found
in his favour on any issue that he raised in the Reference, we do not consider it
appropriate to award costs against him. He has always claimed to be an indigent and
in fact this Court had to sit in Dar- es -Salaam, Tanzania, to hear the Reference close
to his residence and in appreciation of the principle that this Court must be easily
accessible to the people of East Africa. We do not see any reason to punish him with
costs and so we shall order that each party should bears its own costs.

67. The final Orders to be made are therefore that, the Reference is hereby dismissed but
each Party shall bear its own costs.

It is so ordered.

%%
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East African Court of Justice — First Instance Division
Reference No.2 of 2012

Democratic Party And The Secretary General, East African Community The
Attorney General of the Republic of Uganda, The Attorney General of the
Republic of Kenya, The Attorney General of the Republic of Rwanda, The

Attorney General of the Republic of Burundi

Jean-Bosco Butasi, PJ, Mary Stella Arach-Amoko, DPJ, John Mkwawa, ], Isaac Lenaola,
J, Faustin Ntezilyayo
November 29, 2013

Cause of action — Partner State’s discretion - The concept of Justiciability- Triable
issues- Whether the delay by the Respondents to deposit their declarations on Protocol
on the African Charter infringed the Treaty- Whether the EAC Secrary General had a
duty to compel or supervise Prtner States.

Articles:5, 6, 7(2), 8(1)(c), 126 and 130 of the Treaty — Articles: 5(3) and 34(6) of the
Protocol to the African Charter on Human and People’s Rights on the Establishment of
an African Court on Human and People’s Rights.

The Applicant a political organization registered in the Republic of Uganda averred
that the Republics of Uganda, Kenya, Rwanda and Burundi who were all signatories
to the African Charter and the Protocol had failed, refused or delayed despoting their
respective declarations to accept the competence of the African Court on Human and
Peoples rights as required by Articles 5(3) and 34(6) of the Protocol to the African
Charter on Human and People’s Rights on the Establishment of an African Court on
Human and Peoples Rights. This meant that non-governmental organisations and
individuals in East Africa who were aggrieved could not access the Court because of
restrictions imposed by Articles 5(3) and 34(6) of the Protocol on the Establishment
of the African Court.

The Applicant had requested to the Respondents, including the 1st Respondent, to
remedy the above situation but no action was taken thus leading up to this reference.
The Applicant sued the 2nd, 3rd, 4th and 5th Respondents in their capacities as
principal legal advisers to their respective governments and vicariously liable for
their actions and the 1st Respondent in his capacity as the officer mandated by
the Treaty for the Establishment of the East African Community to supervise the
implementation of the said Treaty. The Applicant averred that the 2nd, 3rd, 4th and
5th Respondents refusal to accept the jurisdiction of the African Court infringed the
fundamental principles of “good governance, including adherence to the principles
of democracy, rule of law, social justice and the maintenance of universally accepted
standards of human rights” which were enshrined in the Treaty. However, the 4th
Respondent deposited the declarations after being served with the Reference.
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In their response, the Respondents contended that there was no time frame for them
to deposit their declarations under Article 34(6) of the Protocol and the issue of
delay or inaction did not arise. Further, the 1st Respondent stated that there was no
Treaty provision that obliged the 1st Respondent to compel a State Party to make
a declaration in terms of Article 34(6) of the Protocol and thus the Reference was
misguided.

Held:

1) The issues before the Court were both triable and justiciable as the Court can
interrogate the Respondents’ alleged actions or inactions within its Treaty mandate
under Article 30.

2) The Ist Respondent had no specific role under the African Charter and Protocol and
to expect him to do more than he did would be unreasonable. Neither the facts nor
the eventual remedy to be granted or denied would create a cause of action against
the 1st Respondent.

3) The Court could not purport to operate outside the framework of the Treaty and
usurp the powers of other organs created for the enforcement of obligations created
by other instruments including the African Charter and Protocol. If there was
a violation of the African Charter and Protocol, the Court was not the forum to
challenge such violations.

4) Neither the 1st Respondent nor the Court could compel the 2nd, 3rd, and 5th
Respondents to deposit the declarations under Article 34(6) of the Protocol.

5) The facts did not point to a violation where the sole discretion was left to the Partner
State. And even if the Court could invoke Articles 6(d), 7(2), 126 and 130 of the
Treaty, the facts did not point to a violation.

Cases cited:

Auto Garage v. Motokov No.3 (1971) EA 514

Michelo Yogogambaye v. Senegal, ACHPR, File No.001/2008

Modern Holdings Ltd (EA) Ltd vs. Kenya Ports Authority, EAC] Reference No.1 of 2008
Mtikila & Others v Attorney General of the United Republic of Tanzania, EAC], Reference
No.2 of 2007

Owners of Motor Vessel ‘Lillian S’ v Caltex Oil (Kenya) Ltd 1989 [KLR) 1

P. Rugumba v Attorney General of Rwanda, EAC] Reference No.8 of 201

Editorial Note: The finding by the Trial Court that the Court had no jurisdiction to
ensure adherence to the provisions of the African Charter and its Protocol was set
aside in Appeal No.1 of 2014.

Judgment

Introduction

1. The Applicant herein is the Democratic Party, a political organization in the Republic
of Uganda registered under the Political Parties’ and Organizations Act, 2005. It
has sued the 2nd, 3rd, 4th and 5th Respondents in their capacities as principal legal
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advisers to their respective governments and vicariously liable for their actions while

the 1st Respondent has been sued in his capacity as the officer mandated by the Treaty

for the Establishment of the East African Community (“the Treaty”) to supervise the
implementation of the said Treaty.

The Reference principally challenges the alleged failure by the 2nd, 3rd, 4th and

5th Respondents to make individual country declarations in acceptance of the

competence of the African Court on Human and People’s Rights in line with Articles

5(3) and 34(6) of the Protocol to the African Charter on Human and People’s Rights

on the Establishment of an African Court on Human and People’s Rights (hereinafter

referred to as “the Protocol” and “the African Court”, respectively). It is urged that
the alleged failure to do so is an infringement of Articles 5, 6, 7(2), 8(1)(c), 126 and

130 of the Treaty and Articles 1, 2, 7, 13, 26, 62, 65 and 66 of the African Charter on

Human and People’s Rights (“the African Charter”) and the Protocol aforesaid. It is

further urged that the said actions were a violation of the Vienna Convention on the

Law of Treaties, 1969.

In that regard, the following declaratory orders are sought by the Applicant:

“a) That the acts of the 2nd, 3rd, 4th and 5th Respondents of failure or refusal and/
or delay to make respective declarations to accept the competence of the African
Court in line with Articles 5(3) and 34(6) of the Protocol to the African Charter on
Human and People’s Rights on the Establishment of an African Court on Human
and Peoples Rights and all other International Human Rights Conventions is an
infringement of Articles 5, 6, 7(c), 126 and 130 of the Treaty for the Establishment
of the East African Community and Articles 1, 2, 7, 13, 26, 62 and 66 of the
African Charter on Human and People’s Rights the Vienna Convention on the
Law of Treaties, 1969;

b) The demand made by the Applicant to the 1st, 2nd, 3rd, 4th and 5th Respondents
to make their declarations to accept the jurisdiction of the African Court, despite
the fact that they ratified the African Charter on Human and People’s Rights
on the Establishment of an African Court on Human and Peoples Rights and
all International Human rights Conventions, has not been considered and the
Applicant as an individual legal personality and other individuals in East Africa
are aggrieved as they cannot have access to the Court because of the restrictions
imposed by Articles 5(3) and 34(6) of the Protocol on the Establishment of the
African Court requiring that the Court shall not receive any petition involving
any State Party to the African Union which has not made any declaration under
Articles 5(3) and 34(6) of the Protocol.

c)That failure/refusal and inaction of the 2nd, 3rd, 4th and 5th Respondents to deposit
the said declarations is in itself an infringement of the fundamental principles
contravention of the doctrines and principles of good governance, including
adherence to the principles of democracy, the rule of law, social justice and
the maintenance of universally accepted standards of human rights which are
enshrined in those Articles of the Treaty of the Community in particular regard
to peaceful settlement of disputes(sic).

d) The failure/refusal and inaction of the 2nd, 3rd, 4th and 5th Respondents to
deposit the said declarations is in itself an infringement of Articles 5, 6, 7(2), 8(1)
(c), 126 and 130 of Treaty for the Establishment of the East African Community
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which is founded on the African Charter on Human and People’s Rights and
all other International Human Rights Conventions, International Law as well as
their various National Constitutions.

e) That in the East African Community the following Partner States having signed,
ratified/acceded to the Protocol to the African Charter on Human and Peoples’
Rights on the Establishment of an African Court on Human and Peoples’ Rights

as follows:
Country Pate of Qate of Date o.f
Signature Ratification Deposit
1. |Burundi 09/06/1998 | 20/04/2003 12/05/2003
2. | Kenya 07/07/2003 | 04/02/2004 18/02/2005
3. |Rwanda 09/06/1998 | 05/05/2003 06/05/2003
4. | Tanzania 09/06/1998 | 07/02/2006 10/02/2006
5. | Uganda 01/02/2001 | 16/02/2001 06/06/2001

Are bound by the African Charter on Human and People’s Rights, the Protocol to the
African Charter on Human and Peoples” Rights on the Establishment of an African
Court on Human and Peoples’ Rights and all other International Human Rights
Conventions, International law as well as their various National Constitutions and
there is no justification for them to withhold the deposit of declarations to enable
individuals and NGOs have access to the African Court and under Article 8(1)(c),
126 and 130 of the Treaty for The Establishment of the East African Community
they are obliged to harmonize their laws to universally accepted standards of Human
rights and abstain from any measures that are likely to jeopardize the achievement
and objectives of the Treaty and the African Charter on Human and Peoples’ Rights
and all other International Human Rights Conventions, International Law as well as
their various National Constitutions and laws.

f) The rule of law in East Africa requires that public affairs are conducted in
accordance with the Treaty for Establishment of the East African Community
Treaty and the acts of the 2nd, 3rd, 4th and 5th Respondents are a blatant violation
of the rule of law and are unlawful and an infringement of the Treaty and the East
African Community Integration.

g) The United Republic of Tanzania, another Partner State of the East African
Community having signed, ratified, acceded to the Protocol to the African
Charter on Human and Peoples’ Rights on the Establishment of an African
Court on Human and Peoples’ Rights went ahead and entered(sic) a declaration
in conformity with Article 34(6) along with other African State parties as follows:
i) Burkina Faso: The court shall be competent to receive cases from individuals

and NGOs with observer status within the African Commission on Human
and Peoples’ Rights. (signed on 14/07/1998 and deposited on 28/07/1998);
ii) Malawi: Accepts the competence of the Court to receive cases under Article
5(3) of the Protocol. (signed: 09/09/2008 and deposited: 09/10/2008);
iii) Mali: Accepts competence of the Court to receive cases in accordance with
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Article 5(3) of the Protocol. (signed: 05/02/2010 and deposited: 19/02/2010);

iv) Tanzania: The Court may entitle Non-governmental Organizations (NGOs)
with observer status before the Commission and individuals to institute cases
directly before it in accordance with Article 34(6) of the Protocol. However,
without prejudice to Article 5(3) of the aforesaid Protocol, such entitlement
is only to be granted to such NGOs and individuals once all domestic
legal remedies have been exhausted and in adherence to the Constitution
of the United Republic of Tanzania. (signed: 09/03/2010 and deposited:
29/03/2010);

The 2nd, 3rd, 4th and 5th Respondents as other Partner States of the East African

Community have no reason whatsoever to withhold their deposits of declaration.

h) The 1st Respondent being the Chief Executive Officer of the East African
Community is mandated to play supervisory roles over all the Partner States of
the East African community to ensure that they comply with the Treaty.

i) The Secretary General of the East African Community has failed to supervise the
2nd, 3rd, 4th and 5th Respondents to ensure that they deposit their respective
declarations in order to make them conform to the Treaty for the Establishment
of the East African Community, the African Charter on Human and Peoples’
Rights, the Protocol to the African Charter on Human and Peoples’ Rights on the
Establishment of an African Court on Human and Peoples” Rights and all other
International Human Rights Conventions, International Law as well as their
various National Constitutions and Laws.

j) The 2nd, 3rd 4th and 5th Respondents as Attorney Generals of Uganda, Kenya,
Rwanda and Burundi are vicariously liable for the actions of their respective
Governments.

k)This Court is seized with jurisdiction to handle this matter by virtue of Articles
6, 7(2), 8(1)(c), 23, 27(1) and 30 of the Treaty for the Establishment of the East
African Community and Rules 1(2) and 21 of the East African Court of Justice
Rules of Procedure as there are serious questions for determination by Court the
legality of any Act, regulation, directive, decision or action of a Partner State or
Institution of the Community on grounds that such an Act, regulation, directive,
decision or action is unlawful or is an infringement of the provisions of the
Treaty(sic).

1) Costs of this Reference be provided for”

Factual Background
4. The facts of the Reference are undisputed and they are as follows: The Republics of

Uganda, Kenya, Rwanda and Burundi are all signatories to the African Charter and
the Protocol. Article 34(6) of the Protocol provides as follows:

“At the time of the ratification of this Protocol or any time thereafter, the State shall
make a declaration accepting the competence of the Court to receive cases under
Article 5(3) of this Protocol. The Court shall not receive any petition under Article
5(3) involving a State Party which has not made such a declaration”

5. Further, Article 5 of the said Protocol provides as follows:

“1. The following are entitled to submit cases to Court:
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a) The Commission,

b) The State Party which has lodged a complaint to the Commission,

c) The State Party against which the complaints has been lodged to the Commission,
d) The State Party whose citizen is a victim of human rights violation

e) African Inter-governmental Organizations.

2. When a State Party has an interest in a case, it needs to submit a request to the Court
to be permitted to join.

3. The Court may entitle relevant Non Governmental Organizations (NGOs) with
observer status before the Commission, and individuals to institute cases directly
before it, in accordance with Article 34(6) of the Protocol”

6. During the pendency of the proceedings, Rwanda complied with the provisions of

Article 34(6) aforesaid and in a declaration dated 22nd January, 2013 under the said
Article, it declared that:
“The African Court on Human and Peoples’ Rights may receive petitions involving
the Republic of Rwanda, filed by Non-Governmental Organizations (NGOs) with
observer status before the African Commission on Human and Peoples Rights and
individuals, subject to the reservation that all local remedies will have been exhausted
before the competent organs and jurisdictions of the Republic of Rwanda”

7. When the above declaration was brought to the attention of the Applicant, the
Reference as against Rwanda was withdrawn on 22nd August, 2013 and the only
issue to address in that regard at the end of this judgment is costs, for or against the
Republic of Rwanda.

8. With regard to the 2nd, 3rd and 5th Respondents, it is not contested that they have
not filed any declaration pursuant to Article 34(6) aforesaid and that is the gist of the
Applicant’s Reference.

Case of the Applicant

9. The Applicant’s case is contained in an Affidavit sworn on 19th January, 2012 by
one Emmanuel Nsubuga, Secretary General of the Applicant political party and
in submissions filed on 18th April, 2013 as well as a composite response to the
Respondent’s submissions, filed on 9th August, 2013. In summary, its case is as
follows:
Firstly, that under Article 5(1) of the Protocol, only the African Commission
on Human and People’s Rights, State Parties and African Inter-governmental
Organizations have automatic access to the African Court on Human and People’s
Rights and that the State parties at their discretion can grant NGOs and individuals
access to the Court by making declarations similar to the one made by Rwanda on
22nd January,2013 and by the United Republic of Tanzania on 29th March,2010. By
not doing so, the 2nd, 3rd and 5th Respondents have created a “disturbing situation”
which has seriously affected “the entire system of judicial protection of human rights
at the regional and continental level”.
Secondly, that the Applicant has made demands to the Respondents, including the
Ist Respondent, to remedy the above situation but no action has been taken and
the result is that there is no external mechanism for protecting individuals from any
excesses of the State with regard to human rights and there is, therefore, a great need
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10.

to grant NGOs and individuals locus standi to institute cases directly against erring
States.

Thirdly, that the failure/refusal, delay and inaction of the 2nd, 3rd and 5th Respondents
to deposit the declarations aforesaid is an infringement of the fundamental principles
of “good governance, including adherence to the principles of democracy, rule of
law, social justice and the maintenance of universally accepted standards of human
rights” which are enshrined in Articles 5, 6, 7(2), 8(1)(c), 126 and 130 of the Treaty
which is itself founded on the African Charter.

Fourthly, that the State parties to the Treaty are members of the United Nations and
subscribe to the principles contained in the Universal Declaration of Human Rights,
1948, and have also ratified the International Covenant on Civil and Political Rights
(ICCPR) and the International Covenant on Human, Social and Cultural Rights
(ICHSCR) and have institutionalized annual meetings of Human Rights Organizations
to enable an exchange of views and sharing of progress on implementation of human
rights programmes at national level in accordance with the above international
instruments.

That this has been done in addition to inter-alia the development of an EAC Plan of
Action on Human Rights and the draft Protocol on Good Governance.

Lastly, that by not depositing the declarations under Article 34(6) of the Protocol,
the 2nd, 3rd and 5th Respondents’ inaction has the inconsistent effect of limiting the
right to freedom, liberty, fair hearing, freedom of association and have discriminated
against the Applicant and its members, as well as other citizens of East Africa who
would wish to challenge human rights violations in the African Court.

That the complaints made in the Reference are therefore well founded and the
Applicant is deserving of the declaratory orders set out elsewhere above.

Case for the 1st Respondent

11.

The 1st Respondent filed a response to the Reference on 8th March, 2012 and

submissions on 6th August, 2013 and his case is as follows:

i) thatno cause of action is disclosed against him on a plain reading of Article 34(6)
of the Protocol which neither sets a time limit for the making of declarations nor
does it render the making of such declarations mandatory.

ii) that no provision of the Treaty obliges the 1st Respondent to compel a State Party
to make a declaration in terms of Article 34(6) of the Protocol and the Reference
is therefore misguided.

Further and in any event, this Court has no jurisdiction to determine the Reference

as it is being called upon to interpret provisions of the Protocol to the African Charter

on Human and People’s Rights on the Establishment of the African Court and neither

Articles 6, 7(2), 8(1)(c), 13, 27(1) and 30 of the Treaty confer such jurisdiction. That

the right forum to address the Applicant’s complaint is the African Court through the

African Commission on Human and People’s Rights and not this Court.

12. Regarding the 1st Respondent’s obligations under the Treaty, it is his case that he has

no supervisory powers over the Partner States as to their obligations under the African
Charter and the Protocol and, therefore, there has been no infringement of the Treaty
to warrant a cause of action against him.  In any event that he, out of abundant
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caution, indeed sought a clarification from the 2nd, 3rd and 5th Respondents as to
the reasons why they had taken no action pursuant to Article 34(6) aforesaid but his
letter dated 5th March, 2012 has elicited no response and so he has left the matter for
the Court’s determination.

13. It is his concluding argument that for the above reasons, the Reference as filed has no

merit and should be dismissed.

Case for the 2nd Respondent

14.

15.

The 2nd Respondent filed a Response to the Reference on 23rd March, 2012 and
urged the point that the delay in depositing a declaration under Article 34(6) does
not in any way constitute a violation of any provision of the Treaty. In any case that
since there is no time limit set to do so, no legal obligation is specifically conferred
on any party to the Protocol in that regard and the Reference as crafted is vague,
argumentative, scandalous, embarrassing and discloses no cause of action against the
2nd Respondent.

Further, that this Court has no jurisdiction to interpret any provision of the African
Charter and its Protocols and should be dismissed with costs.

Case for the 3rd Respondent

16.

The 3rd Respondent’s case as contained in its response to the Reference dated 16th
March, 2012 and a replying Affidavit sworn on 28th February,2013 by Prof. Githu
Muigai, the Attorney General of the Republic of Kenya, is that the Applicant has no
locus standi to institute any proceeding in this Court or even in the African Court
because it is neither an NGO with observer status before the African Commission
on Human and People’s Rights nor is it an individual with legal capacity within the
context of the African Charter. This means that even if the Republic of Kenya had
complied with Article 34(6) of the Protocol, the Applicant would still not have been
able to institute any cases directly to the Court, a fact that would render his Reference
moot.

17. Further, that under Article 11(3) of the Treaty, it is the Summit that should review the

state of good governance within the Community and Kenya has in any event adhered
to the principles of good governance, rule of law, social justice and maintenance of
universally accepted standards of human rights and has taken constitutional steps to
bind all State organs, State offices and Public offices and all other persons to the same
standards. In that regard, reference has been made to Articles 2(5), 2(6) and 10 of
the Constitution of the Republic of Kenya which provide for the place of general rules
of International Law and Treaties in the Laws of Kenya as well as national principles
of governance including good governance and human rights, respectively. Reference
has also been made to decisions of the High Court of Kenya where the government
has been held liable for past violations of human rights and the point made is that
Kenya has a robust judicial system that is capable of granting justice for alleged
violations of human rights and there is no urgent need for recourse to any other court
system including the African Court.

18. On jurisdiction, the 3rd Respondent has urged this Court to decline the invitation to

assume jurisdiction in matters involving the African Charter and the Protocol and
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to hold that Kenya’s discretion to deposit a declaration under Article 34(6) of the
Protocol is not subject to this Court’s jurisdiction.

19. Lastly, that since the Reference does not seek the annulment of any Act, regulation,
directive, decision or action within the meaning of Article 30 of the Treaty as read
with Rule 24 of this Court’s Rules of Procedure, it should be struck out with costs as
against the 3rd Respondent.

Case for the 5th Respondent

20. By its Response to the Reference filed on 26th March, 2012, the 5th Respondent has
urged that this Court should “declare itself incompetent to hear and determine this
Reference” and should instead dismiss it with costs as against the 5th Respondent
for reasons inter-alia: That in matters of good governance affecting the East African
Community, only the Summit can review the state of affairs in that regard under
Article 11(3) of the Treaty and like Kenya, the Republic of Burundi has taken all
measures in its Constitution and the Treaty as regards adherence to “the principles
of good Governance, rule of law, social justice as well as recognition, provision and
Protection of human and peoples’ rights in accordance with the provisions of the
African Charter ...”
Further, that this Court has no jurisdiction to determine the Reference which is filed
contrary to the provisions of Article 30(1) of the Treaty.
Lastly, that this Court has no jurisdiction to “review the provisions of the Protocol
to the African Charter ... on the Establishment of an African Court on Human and
Peoples’ Rights.”

Scheduling Conference
21. On 1st February, 2013, parties attended a Scheduling Conference convened by the

Court and the following points were found to be subject to no dispute:

a) that the 2nd, 3rd, 4th and 5th Respondents all signed, ratified and acceded to the
Charter, the Protocol and the Treaty.

b) that there are triable issues based on the provisions of Articles 6, 7, 27 and 30 of
the Treaty for The Establishment of the East African Community.

c) that the 4th Respondent only deposited a declaration under Article 34(6) of the
Protocol after the commencement of these proceedings.

22. The following were distilled as points of disagreement and which now require this

Court’s determination:

1) Whether the Court has jurisdiction to entertain this Reference.

2) Whether the issues as presented were justiciable.

3) Whether the Application discloses a cause of action against the Ist and 4th
Respondents.

4) Whether the Applicant has locus standi to present the Reference.

5) Whether the delay by the 2nd to 5th Respondents to deposit their respective
declarations is a violation of Articles 5, 6, 7, 8(1)(c), 126 and 130 of the Treaty;
Articles 1(2), 7, 13, 26, 62, 65 and 66 of the African Charter on Human and
People’s Rights (the Charter) and Articles 1, 3, 5, and 34 of the Protocol on the
African Charter on Human and Peoples’ Rights on the Establishment of the
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African Court on Human and Peoples’ Rights (the Protocol).

6) Whether the 1st Respondent has a duty under the Treaty, the Charter or the
Protocol to compel and/or supervise the 2nd, 3rd and 5th Respondents to deposit
declarations under Article 34(6) of the Protocol.

7) Whether the parties are entitled to the remedies sought.

Determination of the Issues
Applicable Rules and Principles of Interpretation

23.

The Treaty, as has been stated previously by this Court, is an International Treaty

and subject to International Law of Treaties and specifically Article 31(1) of the

Vienna Convention on the Law of Treaties which has set out the general rule in the

interpretation of treaties as, that:

a) atreaty shall be interpreted in good faith and

b) in accordance with the ordinary meaning to the terms of the Treaty in their
context, and

c) in the light of the object and purpose of the Treaty.

24. We shall apply the above principles in determining the issues framed above and in

25.

addition, we shall be guided by, and remain faithful to the jurisdiction conferred on
this Court by the Treaty.

Issue No.1: Whether this Court has Jurisdiction to entertain the Reference

The objection made by the Respondents jointly and severally on this issue is that
because the Applicant’s complaint is principally premised on the question whether
the Respondents” delay in depositing declarations pursuant to Article 34(6) of the
Protocol, then this Court has no jurisdiction over the dispute and that the proper
forum to resolve it is the African Court on Human and Peoples’ Rights through the
African Commission.

If that be so, then the issue of jurisdiction is one that this Court has on more than a
dozen occasions addressed - see for example Mtikila ¢ Others vs Attorney General
of the United Republic of Tanzania Ref. No.2 of 2007. But what is the meaning that
we shall attribute to “jurisdiction” in the context of the issue at hand? We agree with
counsel for the 2nd Respondent that the definition given in the Dictionary of Words
and Phrases Legally Defined is appropriate in the present circumstances where it is
defined as:

“The authority which a Court has to define matters that are litigated before it or take
cognizance of matters presented in a formal way for its decision. The limits of this
authority are inspired by statute, charter or commission under which the Court is
constituted, and may be extended or restricted by like means”.

26. The jurisdiction conferred on this Court following the above definition is to be found

in Article 23(1) of the Treaty which provides as follows:
“The Court shall be a judicial body which shall ensure the adherence to the Law in
the interpretation and application of and compliance with this Treaty”.

27. A closely related but distinct provision is Article 27(1) of the Treaty which states that:

“The Court shall initially have jurisdiction over the interpretation and application of
this Treaty: provided that the Court’s jurisdiction to interpret under this paragraph
shall not include the application of any such interpretation to jurisdiction conferred
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28.

by the Treaty on organs of Partner States”.

The Treaty, and of importance in the present Reference, also provides in Article 30
that:

“1. Subject to the provisions of Article 27 of this Treaty, any person who is resident
in a Partner State may refer for determination by the Court, the legality of any Act,
regulation, directive, decision or action of a Partner State or an institution of the
Community on the grounds that such Act, regulation, directive, decision or action is
unlawful or is an infringement of the provisions of this Treaty;

2. The proceedings provided for in this Article shall be instituted within two months
of the enactment, publication, directive, decision or action complained of, or in the
absence thereof, of the day in which it came to the knowledge of the complainant, as
the case may be;

The Court shall have no jurisdiction under this Article where an Act, regulation,
directive, decision or action has been reserved under this Treaty to an institution of a
Partner State”

29. The Respondents have urged the point that since the Court’s jurisdiction is limited to

30.

“the interpretation and application of the Treaty”, no jurisdiction is conferred on it
to interpret other Treaties or international instruments such as the Charter and the
Protocol. That may well be true but, with respect, the Respondents have completely
misunderstood what jurisdiction is in the present context.

Jurisdiction is quite different from the specific merits of any case and their arguments
on this point will best be addressed when dealing with issue No.5: whether the delay
in depositing declarations is an infringement of the Treaty.

31. As it is, it should be noted that one of the issues of agreement as set out by the parties

is that there are triable issues based on Articles 6, 7, 27 and 30 of the Treaty. That
is correctly so because once a party has invoked certain relevant provisions of the
Treaty and alleges infringement thereon, it is incumbent upon the Court to seize the
matter and within its jurisdiction under Articles 23, 27 and 30 determine whether the
claim has merit or not. But where clearly the Court has no jurisdiction because the
issue is not one that it can legitimately make a determination on ,then it must down
its tools and decline to take one more step- (see Owners of Motor Vessel ‘Lillian S’ vs
Caltex Oil (Kenya) Ltd 1989 [KLR)I).

32.Indeed, this Court has in the past ruled that it has no jurisdiction in a number of cases

33.

including:

a) Modern Holdings Ltd (EA)Ltd vs. Kenya Ports Authority, Ref. No.1 of 2008 where
the court stated that it had no jurisdiction because the Respondent could not be
properly sued since it was not a surviving institution of the former East African
Community to be sued within the contemplation of the Treaty.

b) Mtikila vs. Attorney General of the United Republic of Tanzania (supra) where the
court held that it had no jurisdiction to entertain an application filed to seek an
annulment of elections held by the National Assembly of Tanzania.

None of the above situations can properly be invoked in the instant case. This is

because the Applicant has specifically alleged that the Respondents’ actions or indeed

alleged inactions are an infringement of Articles 5, 6. 7(2), 8(1)(c), 23, 27(1), 30, 33,

126, 130 and 131 of the Treaty and this Court can properly interrogate that complaint
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34,

35.

36.

37.

38.

39.

40.

within its Treaty - given mandate and whether indeed the complaint is meritorious is
not a matter of jurisdiction per se.

Turning back to the issue whether this Court can purport to interpret the provisions
of other Treaties, the issue is simple and portends no difficulty at all because
jurisdiction is conferred by ‘a statute, charter or commission under which a court
is constituted’ In the case of this Court, the Treaty confers jurisdiction and we have
explained above in what instances and specifically under Article 30.The same Article
denies jurisdiction in other instances but where violation of it is alleged, the Court
cannot shy away from its jurisdiction to interrogate those allegations. We are of
course aware that this Court in the case of Rugumba vs Attorney General of Rwanda,
Reference No.8 of 2010 invoked the African Charter on Human and People’s Rights to
find in favour of the Applicant but it must be understood that the said finding was
made in the context of specific violations of Article 6(d) of the Treaty and not the
Charter per se.

We shall therefore hold and find that we have the requisite jurisdiction to determine
the issues raised in the Reference, but subject to what we shall say later about the
Court’s jurisdiction as regards interpretation of other international instruments and
specifically the African Charter and the Protocol.

Issue No.2: Whether the Issues raised in the Reference are Justiciable

On this issue, the Respondents made the point that the issues raised are not justiciable
in that it is not the province of this Court to compel a Partner State to perform a
purely Executive function.

The Applicant on the other hand went into great detail to show why the issues raised
are all about access to justice and that the defence of sovereignty is not available to
the Respondents since they ceded part of their sovereignty when they acceded to the
African Charter and the Treaty. That once this was done, then by denying NGOs and
individuals access to the African Court, the Respondents were acting in violation of
the Treaty and the issues placed before the Court are, therefore, justiciable.
“Justiciable” has been defined to mean “of a case or dispute properly before a Court of
Justice; capable of being disposed of judicially in a justiciable controversy” — Black’s
Law Dictionary, 9th Edition “Justiciability” has been defined in the same dictionary
as “the quality or state of being appropriate or suitable for adjudication by a Court”.
Of interest in the Black’s Law Dictionary at page 943 is the following statement:
“Concepts of justiciability have been developed to identify appropriate occasions for
judicial action .... The central concept often is elaborated into more specific categories
of justiciability - advisory opinions, feigned and collusive cases, standing, ripeness,
mootness, political questions and administrative questions.”

The 2nd Respondent in submissions has specifically made the argument that the
issues raised involve political questions which the Court should refuse to take
cognizance of or decide, on account of their purely political character, or because
their determination would involve an encroachment upon the Executive or
Legislative domains.

All the arguments made by the Respondents on this point would otherwise have had
merit but for the fact that in the Scheduling Conference, parties agreed that “the
Reference raises triable issues based on the provisions of Articles 6, 7,27(1) and 30 of
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41.

42.

the Treaty...” We hold the same view and in discussing the issue of jurisdiction, we
alluded to the fact that once there are triable issues, then the Court, barring a specific
exclusion as to jurisdiction must proceed and seize the question for determination
on their merits.

“Triable” has been defined to mean “subject or liable to judiciable examination and
trial” — Black’s Law Dictionary (supra).

In that regard, Article 6(d) of the Treaty provides as follows:

“The fundamental principles that shall govern the achievement of the objectives of
the Community by the Partner States shall include:

“Good governance including adherence to the principles of democracy, the rule of
law, accountability, transparency, social justice, equal opportunities, gender equality,
as well as the recognition, promotion and protection of human and peoples’ rights
in accordance with the provisions of the African Charter on Human and Peoples’
Rights”

Article 7(2) then provides that:

“The Partner States undertake to abide by the principles of good governance,
including adherence to the principles of democracy, the rule of law, social justice and
the maintenance of universally accepted standards of human rights.”

43. We have elsewhere above reproduced Articles 27 and 30 of the Treaty and read in the

44.

context of the present Reference (and we must reiterate the point), the question before
the Court is whether the actions or inactions of the Respondents violate Articles 6(d)
and 7(2) inter-alia. We have held that this Court has jurisdiction to determine that
question and it is also obvious to us that the issue is both triable and justiciable and
we decline the invitation to treat it as a purely political question.

In the event we find that the issues placed before us are justiciable and we shall in
addressing the remaining issues, reach a fair determination of the one fundamental
issue in controversy.

Issue No3: Whether the Application discloses a Cause of Action against the 1st and
4th Respondents

45. The “Application” should be taken to mean the present Reference and elsewhere above,

46.

47.

we noted that the Applicant withdrew all complaints against the 4th Respondent
subject to the issue of costs and so the question as framed, must be answered with
regard to the 1st Respondent only.

The 1st Respondent has urged that he has no role in the matter at hand and that he
has no supervisory role over the Partner States as regards their commitments outside
the Treaty.

The Applicant’s position is to the contrary and to us, the issue again portends no
difficulty at all. The Treaty in Article 67 creates the office of the Secretary General of
the East African Community and sets out his duties in Article 67(3) which includes
being “the head of the Secretariat” Article 71 sets out the functions of the Secretariat
which are not important to restate but Article 29 grants the Secretary General the
mandate to submit his or her findings to a Partner State if he considers “that a Partner
State has failed to fulfill an obligation under [the] Treaty or has infringed a provision
of [the] Treaty” and if the response is not satisfactory, he may refer it to this Court
for resolution or to the Council and if no resolution is made either way, thence to this
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Court for a final decision thereof.

48. In his Response to the Reference, the 1st Respondent indicated that once he got wind
of the Applicant’s complaint, he wrote to all the Respondents seeking a clarification
on the matter and once the Reference was filed, he left the matter in the hands of the
Court.

49. The Applicant, however, considers that the 1st Respondent should have done more but
we disagree. The principal issue before us is whether delay in depositing declarations
under Article 34(6) of the Protocol was in violation of the Treaty. In our view, the
Ist Respondent did what he would in his circumstances and once the matter was
placed before this Court, he had nothing more to do. He has no specific role under
the African Charter and Protocol and to expect him to do more than he did would
be unreasonable. Like the 4th Respondent, he has already acted as required by law
and the cause of action even if it existed, no longer subsists as against him and he is
improperly before this Court as ultimately no specific order of value and substance
can be made against him.

50. A “cause of action” has been defined to be “a group of operative facts giving rise to one
or more bases for suing; a factual situation that entities a person to obtain a remedy in
Court from another person” - Black’s Law Dictionary (supra). Spry V-P in Auto Garage
vs. Motokov No.3(1971) EA 514 stated that where any essential ingredient forming a
cause of action is missing, then “no cause of action has been established” We agree
and in the context of the present Reference, neither the facts nor the eventual remedy
to be granted or denied would create a cause of action against the 1st Respondent and
we so find.

Issue No.4: Whether the Applicant has Locus Standi to present the Reference

51. The argument made by the Respondent on this is issue that the Applicant’s Reference
is supported by an Affidavit sworn by one Mathias Nsubuga, who, contrary to the
deposition made in that Affidavit was not the Secretary General of the Democratic
Party of Uganda and his purported election to that position had been overturned by
the High Court of Uganda in the Case of Ochieng S. C. Peter & 5 Others vs. President
General Democratic Party Misc. Cause No. 217/2008. However, in the course of these
proceedings, it emerged that the issue had been resolved and indeed Mr. Nsubuga
was lawfully in office as Secretary General of the Applicant Political Party.

52. There was no other serious issue raised on locus standi and so the issue requires no

more than a resolution in the negative as it is moot.
Issue No.5: whether the delay by the 2nd and 5th Respondents to Deposit their
Respective Declarations is a Violation of Articles 5, 6, 7, 8(1) (c), 126, and 130 of the
Treaty; Articles 1(2), 7, 13, 26, 62, 65, and 66 of the African Charter on Human and
Peoples’ Rights on the Establishment of the African Court on Human and Peoples’
Rights (the Protocol).

53. This issue forms the substratum of the Reference and the Respondents have urged the
point that whether or not this Court has jurisdiction to determine the issue, there
is no time frame for them to deposit their declarations under Article 34(6) of the
Protocol and the issue of delay or inaction does not thereby arise.

54. The Applicant has however framed the issue as a wider matter of access to justice and
that the delay aforesaid is a violation of the principles governing the achievement of
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the objectives of the East African Community. Of interest is the reliance placed on the
decision of the African Court in Michelo Yogogambaye vs. Senegal File No.001/2008 to
show that unless the declarations are deposited, then like Yogogambaye, the right of
access to the African Court would continue to be curtailed. In that case, the African
Court held that since the Republic of Senegal had not deposited a declaration under
Article 34(6) of the Protocol, then the Court could not entertain a case of alleged
human rights violation by any NGO or individual from Senegal.

55. The starting point of the determination of this issue must be a resolution of the question

whether this Court can properly delve into obligations created on the Respondents
by other international instruments. We have elsewhere above said something about
the issue and in that regard, the answer must be an emphatic NO.

56. This Court can only “interpret” and “apply” the Treaty under Article 27 and in doing

57.

58.

59.

so, adherence to law in the interpretation and application of and compliance with
“the Treaty” shall be its guiding principle under Article 23. Further, in doing so, it
can only inquire into “the legality of any Act, regulation, directive, decision or action
of a Partner State or an institution of the Community on the grounds that such an
Act, regulation, directive, decision or action is unlawful or is an infringement of the
principles of [the] Treaty” within the meaning given by Article 30 thereof.

But that is not the end of the matter because we heard the Applicant to be saying
that failure to deposit the declarations aforesaid is a violation of Articles 6(d), 7(2),
126 and 130 of the Treaty. Article 126 provides for the scope of co-operation in
legal and judicial affairs while Article 130 provides for relations with other regional,
international organizations and development partners. Article 130(2) specifically
states that:

“2. The Partner States reiterate their desire for a wider unity of Africa and regard
the Community as a step towards the achievement of the objectives of the Treaty
Establishing the African Economic Community””

Article 130(1) also provides that:

“l. The Partner States shall honour their commitments in respect of other
multinational and international organizations of which they are members.”

Reading the above Articles together, it is obvious to us that where a Partner States
“fails to honor commitments made” to other international organizations, then
with appropriate facts placed before the Court, a decision to ensure compliance
therefore may be made in favour of a party that fits the description in Article 30
of the Treaty and which has a genuine complaint in that regard. In fact in Article
130(4), the Organization of African Unity, the United Nations and its agencies and
other international organizations, bilateral and multi-lateral development partners
interested in the objectives of the Community are specifically named in that regard
and Partner States are implored to “accord special importance to co-operation with
those agencies” and we have no doubt that in appropriate circumstances, a case may
be made if Partner States acted to the contrary.

In stating the above, the only rider is that this Court cannot purport to operate
outside the framework of the Treaty and usurp the powers of other organs created for
the enforcement of obligations created by other instruments including the African
Charter and Protocol.
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60.

61.

62.

63.

64.

The second aspect of this issue to address is the aspect of “delay” in depositing the
declarations.

Delay presumes that the Partner States have an obligation to a time frame for doing
so, but the language of Article 34(6) of the Protocol to the contrary is merely that the
State Partners shall do so “at the time of the ratification of the Protocol or any time
thereafter”

There is no certainty in the above expression and in fact there is no obligation to
“expeditiously” deposit the declarations or to do so by a certain date or to do so
because the United Republic of Tanzania has done so but the entire process is left to
the sole discretion of the State Party. Delay cannot in such circumstances be attributed
to a party in a vacuum and that is all there is to say.

Lastly, therefore, has the delay caused a violation of the Treaty? Of course not and it
is obvious why. The facts cannot point to a violation where the sole discretion is left
to the Partner State. Even if this Court could properly invoke Articles 6(d), 7(2), 126
and 130 as it has, the facts do not point to a violation and if there is a violation of the
African Charter and Protocol, this is not the forum to challenge such violation in the
circumstances of this case.

In fact, to our minds, the Applicant made a mountain out of an anthill. We say so,
with tremendous respect, because whereas we see the difficulty created by Article
34(6) of the Protocol and whereas we note the importance attributed to the issue at
hand, the simple issue of the alleged delay and timeframe to deposit the declarations
did not require more than this simple answer; there is no connection between the
issue and the Treaty.

This issue must be answered in the negative and we have shown why.

Issue No.6: Whether the 1st Respondent has a duty under the Treaty, the Charter or
the Protocol to compel Control or supervise the 2nd, 3rd 4th and 5th Respondents to
deposit Declarations under Article 34(6) of the Protocol

65. We are of the view that our answer to Issue No. 3 sufficiently disposes of this issue and

66.

we need say no more.

Issue No.7: Whether the Parties are entitled to the Remedies Sought

We have said enough to show that the Reference is misguided on the main issue
for determination. We are aware that other African Countries in their own wisdom
have already deposited the declarations under Article 34(6). They include the United
Republic of Tanzania, Burkina Faso, Malawi, Mali and the Republic of Rwanda. They
did so in their own time - 1998, 2008, 2010 and 2013, respectively. Neither the 1st
Respondent nor this Court can compel the 2nd, 3rd, and 5th Respondents to do so
and the reasons are obvious.

67. Lastly, there is the issue of costs. The Applicant has not succeeded but even in the case

68.

of the Republic of Rwanda which only deposited the declarations after being served
with this Reference, we do not deem it fit to penalize the Applicant with costs as it was
pursuing a purely public interest matter.

Let each Party, therefore, bear its own costs.
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Conclusion

69. We would wish to thank the advocates for the Parties for their incisive and illuminating
submissions and authorities cited. That we did not cite or quote all of them does not
mean that they were of no help.

70. In any event, the Reference is hereby dismissed with the further order that each Party
shall bear its own costs.

Orders accordingly.
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Reference No. 3 of 2012

Hilaire Ndayizamba And The Attorney General of the Republic of Burundi and The

Secretary General of the East African Community

Mary Stella Arach-Amoko, DPJ; John Mkwawa, J, Faustin Ntezilyayo J.
February 28, 2014

Limitation period - The concept of legal continuing violations not applicable- Whether
the Court was vested with the jurisdiction to entertain the Reference.

Articles: 6(d), 23, 27, 30(2) of the Treaty Establishing the East African Community -
Rules 1(2) and 24 of the East African Court of Justice Rules of Procedure.

On 15th October 2009, the Applicant, a businessman, was arrested by the Public
Prosecutor of Burundi on suspicion of having assassinated one Ernest Manirumva,
then Vice President of OLUCOME (a Burundian anti-corruption Non-Governmental
Organization), on the night of 8th-9th April 2009. On 22nd February 2012, the
First Instance Tribunal of Bujumbura condemned Mr. Hilaire Ndayizamba to life
imprisonment for the murder of Ernest Manirumva. An appeal against the life
sentence was immediately made to the Court of Appeal of Bujumbura. On 25th
January 2013, the Court of Appeal of Bujumbura quashed the appeal and confirmed
the life sentence. The Applicant through his Counsel applied for review of the
judgment in the Review Chamber of the Supreme Court of Burundi and the matter
was still pending at the time of the Reference.

The applicant avers that upon his arrest, he was arbitrarily and unlawfully detained by
agents of the 1st Respondent contrary to the time prescribed in the Burundi Code of
Penal Procedure and this infringed Article 6(d) of the Treaty. He further claims that
the matter gained so much notoriety that the 2nd Respondent was bound to have
known and ought to have taken action pursuant to Articles 29(1) and 71(1) (d) of the
Treaty.

Held:

1)

2)

The Court had no jurisdiction to grant prayers relating to the Applicant’s right to
enjoy his freedom without prior conditions or to order his immediate release as this
was outside the Court’s jurisdiction.

The Applicant’s detention that triggered this claim was well known by 15th June
2011 and no reasons were offered as to why the Reference was filed outside the time
prescribed by Article 30(2) of the Treaty. The Reference was therefore dismissed as
being time-barred.
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Judgment

Introduction

1.

This is a Reference by one Hilaire Ndayizamba, a resident of the Republic of Burundi,
(hereinafter referred to as the “Applicant”). His address for the purpose of this
Reference is indicated as c/o Mr Isidore Rufyikirl, Avenue Nicholas Mayugi-‘Ku
Mugumya, P.O. Box 1745 Bujumbura, Burundi.

The Reference was filed on 23rd February 2012 under Article 30 of the Treaty
Establishing the East African Community and Rules 1(2) and 24 of the East African
Court of Justice Rules of Procedure (hereinafter referred to as the “Treaty” and the
“Rules”, respectively). It is also premised on Articles 3(3) (b), 6(d), 7(2), 8(4), 27(1)
and 30(1) and (2) of the Treaty.

The Respondents are the Attorney General of the Republic of Burundi and the
Secretary General of the East African Community who are sued on behalf of the
Government of the Republic of Burundi and of the East African Community in their
respective capacities as the Principal Legal Adviser of the Republic of Burundi and
the Principal Executive Officer of the Community.

Representation
4. The Applicant was represented by Mr. Isidore Rufyikiri. Mr. Nestor Kayobera

appeared for the 1st Respondent, while Mr. Wilbert Kaahwa, Learned Counsel to the
Community appeared for the 2nd Respondent.

Background

5.

The undisputed background to this Reference is as follows:

On 15th October 2009, Mr. Hilaire Ndayizamba, a businessman, was arrested by the
Public Prosecutor of Burundi on suspicion of assassination of one Ernest Manirumva,
then Vice President of OLUCOME (a Burundian anti-corruption Non-Governmental
Organization), who was assassinated in the night of 8th-9th April 2009.

On 22nd February 2012, the First Instance Tribunal of Bujumbura condemned Mr.
Hilaire Ndayizamba to life imprisonment for the murder of Ernest Manirumva. An
appeal against the life sentence was immediately made to the Court of Appeal of
Bujumbura.

On 25th January 2013, the Court of Appeal of Bujumbura quashed the appeal and
confirmed the life sentence. The Applicant through his Counsel applied for review
of the judgment in the Review Chamber of the Supreme Court of Burundi and the
matter was still pending at the time of the Reference.
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The Applicant’s Case

6.

The Applicant’s case is contained in the Reference, an affidavit in support sworn on

22nd February 2012 by one Deo Nzeyimana, the Applicant’s reply to the amended

1st Respondent’s Response to the Reference filed on 26th March 2013, as well as his

Counsel’s oral submissions made on 8th November 2013.

Briefly, the Applicant avers that on 15th October 2009, he was arrested on suspicion

that he had committed murder of one Ernest Manirumva. He alleges that following his

arrest, he was not charged within the time prescribed by the Burundi Code of Penal

Procedure and has since then been subjected to arbitrary and unlawful detention by

agents of the Government of Burundi.

He claims that the acts/omissions of the Government of Burundi was an infringement

of Article 6(d) of the Treaty since they violate the fundamental principles of the East

African Community. He further claims that the matter gained so much notoriety

that the 2nd Respondent is bound to have known and ought to have taken action

pursuant to Articles 29(1) and 71(1) (d) of the Treaty.

The Applicant therefore seeks declarations from the Court that:

a) Keeping him in detention is an infringement of Article 6(d) of the Treaty;

b) The Secretary General failed to fulfil his obligations under Articles 29 and 71(1)
(d) of the Treaty;

c) He has a full right to enjoy his freedom without any prior condition;

d) An order that he be immediately released;

e) The costs of the reference.

First Respondent’s Case
10. The 1st Respondent’s case is set out in his response and amended response to the

Reference filed on 26th March 2012 and 22nd February 2013 respectively.

11. In a nutshell, his response is as follows:-

a) That the Court has no jurisdiction in the matter of this Reference;

b) That no violation of the Treaty occurred by the arrest and detention of the
Applicant since this was done in accordance with the law of the Republic of
Burundi;

c) He therefore prays that the Court should dismiss the Reference with costs.

Second Respondent’s Case
12. The 2nd Respondent filed his Response on 5th April 2012.
13. Affidavits in support of the response sworn by Dr. Julius Tangus Rotich and Mr. Jean

Claude Nsengiyumva were filed on 13th March 2013 and 5th April 2013 respectively.
The 2nd Respondent also relies on his written submissions filed on 22nd May 2013.
His case is as follows:-

a) The 2nd Respondent has denied all responsibility in the matter before the Court
as he was at all material times not aware of the alleged arrest and detention of the
Applicant to prompt him to undertake any such investigations as he would in the
discharge of his duties deem apt.

b) That as soon as he learnt of the Applicants case, he took action with the
Government of the Republic of Burundi;
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c) In the premises, he pleads that the granting of the Declaratory Order and other
Reliefs sought by the Applicant against him does not arise.

Scheduling Conference
14. Pursuant to Rule 53 of the Rules of this Court, a Scheduling Conference was held on

25th January 2013 at which the following were framed as points of agreement and
disagreement respectively:

Points of Agreement

15.

Both parties agreed that the Reference raises triable issues based on the provisions

of Articles 6, 27, 29, 30 and 71(1) (d) of the Treaty meriting adjudication and

pronouncement by this Court.

Points of disagreement/Issues for determination by the Court

The parties framed the following issues for adjudication by the Court:

a) Whether the Court is vested with the jurisdiction to entertain this Reference;

b) Whether the Applicant’s detention is an infringement of Article 6(d) of the Treaty
by the 1st Respondent;

c) Whether the 2nd Respondent has failed to fulfil his obligations under Articles 29
and 71(1)(d) of the Treaty;

d) Whether the Applicant is entitled to the Declaratory Orders he seeks.

In his written submissions, Counsel for the 2nd Respondent raised yet another

preliminary point that the Reference is time-barred.

It was agreed at the aforesaid Conference that evidence would be by way of affidavits.

The parties also agreed to file written submissions in respect of which they would

make oral highlights at the hearing.

The parties noted that the case presented no possibility of mediation, conciliation or

settlement.

Determination of the issues by the court
16. Applicable Rules and Principles for Interpretation: The Court has constantly stated

that the Treaty, being an international treaty, is subject to International Law of
Treaties, specifically Article 31(1) of the Vienna Convention on the Law of Treaties
which has set out the general rule in the interpretation of treaties, that a treaty shall be
interpreted in good faith and in accordance with the ordinary meaning to the terms
of the Treaty in their context, and in the light of the object and purpose. We shall
apply the above principles in deciding the case before the Court and in addition, we
shall be guided by relevant provisions of the Treaty governing the Court’s jurisdiction.
Issue No.1: Whether the Court is vested with the jurisdiction to entertain this
Reference

Submissions
17. In his oral submissions, Counsel for the Applicant argued that, according to Article

75 of the Burundi Code of Penal Procedure (Act No.1/015 of 20th July 1999), as long
as a detainee has not been produced before a criminal court for trial, it is mandatory
for the Public Prosecutor to present him before the competent judge for verification
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18.

19.

20.

21.

22.

23.

24

25.

of the detention every 30 days, otherwise he has to release him automatically since
he would have no more legal power to keep him in detention. He then submitted that
from 17th March 2010 when the Applicant appeared before the judge of detention
until 14th July 2010 when he appeared before the High Court of Bujumbura, more
than thirty days had passed, and hence, his detention was illegal and unlawful because
it violated the abovementioned provisions.

Further, Counsel maintained that despite the fact that the Applicant had been
subsequently condemned to life imprisonment by the Tribunal of First Instance of
Bujumbura and that sentence was confirmed by the Court of Appeal of Bujumbura,
his client continued to endure an arbitrary detention in light of the aforesaid
provisions of Article 75 of the Burundi Code of Penal Procedure.

Given the foregoing, Counsel contended that the said detention constituted an
infringement of the fundamental principles of good governance and rule of law
enshrined in Article 6(d) of the Treaty by the Government of the Republic of Burundi.
It is, therefore, his submission that the Court has the jurisdiction to interpret and
apply the Treaty as it was decided in Attorney General of the Republic of Rwanda Vs.
Plaxeda Rugumba, EAC] Appeal No.1 of 2012 and James Katabazi & 21 others Vs.
Secretary General of the EAC & Attorney General of Uganda, EAC] Ref. No.I of 2007.
In addition, Counsel argued that under Article 23(1) of the Treaty, the primary role
of the Court as per the Treaty is to ensure adherence to the law in interpretation
and application of compliance with the Treaty. Therefore, Counsel submitted that the
Court has jurisdiction to entertain this Reference.

In his response, Counsel for the 1st Respondent argued that the murder case having
been presented before competent judicial bodies of the country, the Court ought not
to interfere in criminal matters undergoing national legal and judicial processes.

He asserted that the preventive detention of the Applicant was lawful on the grounds
that it was done pursuant to the Burundian law, namely Articles 71, 72 and 75 of the
Burundi Code of Penal Procedure and Article 205 of the Constitution.

Counsel further submitted that although, under Article 23(1) and Article 27(1) of the
Treaty, the Court has jurisdiction over the interpretation and application of the Treaty,
it does not, however, under Article 27(2) and 30(3) of the Treaty have jurisdiction to
entertain prayers (a), (c) and (d) sought by the Applicant.
In support of his contention, he relied on Attorney General of Kenya Vs. Omar Awadh
and 6 others, EACJ] Appeal No. 2 of 2012 and contended that the Court does not have
jurisdiction to entertain the prayer asking the Court to declare null and void the
decision of keeping the Applicant in detention [part of prayer (a)], the prayer asking
the Court to declare that the Applicant has a full right to enjoy his freedom without
any prior conditions [prayer c] and the prayer seeking an order that the Applicant be
immediately released [prayer (d)].

. On his part, Counsel for the 2nd Respondent joined issue with Counsel for the 1st

Respondent and submitted that the Court has jurisdiction to interpret and apply the
provisions of the Treaty, including Articles 6(d), 7(2) of the Treaty as was decided in
Plaxeda Rugumba’s case (supra) and James Katabazi’s case (supra).

He then argued that in respect of some of the prayers sought by the Applicant, namely
part of prayer (a), and prayers (b) and (e), the Court in exercise of its interpretative
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26.

jurisdiction under Article 27(1) of the Treaty may grant relief if on the evidence by
the Applicant that relief arises.

Counsel hastened to add, however, that in respect of remedies under paragraphs (c)
and (d) of the Reference which are matters of human rights and matters of municipal
jurisdiction, and as was stated by this Court in the Plaxeda Rugumba’s case (supra),
the Court will not exercise jurisdiction.

Decision of the court on issue no.1

27.

28.

29.

30.

Given the factual background of the Reference, the Court has to examine whether
it has the requisite jurisdiction to determine the Applicant’s allegations against
the Respondents. In that regard, the starting point is Article 23(1) of the Treaty as
read together with Article 27 from which the Court derives its mandate. Article 23
provides that:

“The Court shall be a judicial body which shall ensure the adherence to law in the
interpretation and application of and compliance with the Treaty”

Article 27 states that:

“1. The Court shall initially have jurisdiction over the interpretation and application
of this Treaty;

Provided that the Court’s jurisdiction to interpret under this paragraph shall not
include the application of any such interpretation to jurisdiction conferred by the
Treaty on organs of Partner States;

2. The Court shall have such other original, appellate, human rights and other
jurisdiction as will be determined by the Council at a suitable subsequent date. To
this end, the Partner States shall conclude a protocol to operationalize the extended
jurisdiction””

At the Scheduling Conference, parties agreed that the Reference raised triable issues
meriting adjudication and pronouncement by this Court. However, Counsel for
the Respondents have contended that the Court is only competent to entertain the
Applicants prayers pertaining to the interpretation and application of the Treaty.
Counsel for the 2nd Respondent further argued that the Court cannot determine
issues raising human rights matters since such a jurisdiction still awaits the
operationalization of a Protocol under Article 27(2) of the Treaty.

It is common knowledge that the extended jurisdiction as envisaged by Article 27(2)
of the Treaty has not been conferred on this Court as decided especially in James
Katabazi’s case (supra) and Plaxeda Rugumba & Attorney General of Rwanda, EAC]
Ref. No. 8 of 2010. We need not elaborate on this matter since it has been extensively
debated in the said cases. It is, however, worth mentioning that the Reference before
the Court invokes the Court’s jurisdiction to interpret and apply the provisions of the
Treaty. The Applicant seeks, among others, to invoke the Court’s jurisdiction to hear
and determine whether the 1st Respondent has breached the fundamental principles
of the Treaty set out in Article 6(d) by keeping him in detention and whether the 2nd
Respondent has violated Articles 29 and 71 (1) of the Treaty.

We wish to point out that Article 6(d) of the Treaty states that one of the fundamental
Principles that shall govern the achievement of the objectives of the Community by
the Partner States is:
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“good governance including adherence to the principles of democracy, the rule of
law, accountability, transparency, social justice, equal opportunity, gender equality,
as well as the recognition, promotion and protection of human and peoples’ rights
in accordance with the provisions of the African Charter of Human and Peoples’
Rights”

31. Given the foregoing and guided by the Court’s previous decisions on similar matters

[see for example — Plaxeda Rugumba’s case (supra), Professor Peter Anyang’ Nyongo
& 10 others Vs. Attorney General of Kenya & 3 others, EAC] Ref. No.1 of 2006; James
Katabazi’s case (supra)], we are of the decided opinion, and in agreement with the
Respondents, that the Court has jurisdiction to entertain prayers (a), (b) and (e) of
the Reference, and that it is not clothed with the jurisdiction to grant prayers (c) and
(d), since the latter clearly falls outside the Court’s jurisdiction as provided for by
Articles 23, 27 as read together with Article 30 of the Treaty.

Whether the Reference is Time-barred
32. As stated earlier, this issue was raised as a preliminary objection by Counsel for the

2nd Respondent. It is necessary to deal with it at this stage, since if it is answered in
the affirmative, it would dispose of the whole Reference.

33. Counsel for the 2nd Respondent submitted that in light of the limitation period set to

institute references of this nature pursuant to Article 30(2) of the Treaty, the matter
was time-barred and the Reference should be dismissed with costs. Article 30(2)
provides that:

“The proceedings provided for in this Article shall be instituted within two months
of the enactment, publication, directive, decision or action complained of, or in the
absence thereof, of the day in which it came to the knowledge of the complainant, as
the case may be.”

34. To buttress his assertion that the instant case was filed out of time, Counsel referred

35.

to Applicant’s relevant averments contained in paragraphs 10 to 15 of the Reference,
and paragraphs 12 to 17 of Deo Nzeyimana’s affidavit in support of the Reference. It
is his contention, therefore, that since the impugned detention commenced on 15th
June 2011, which is the date on which the Tribunal of First Instance made its decision
and given that the Applicant was aware of the impugned infringement as of the above
mentioned date, but chose to file his Reference only on 23rd February 2012, the said
Reference was manifestly filed outside the two-month period prescribed by Article
30(2) of the Treaty.

Furthermore, relying on Omar Awadh’s case (supra), learned Counsel asserted that
the Appellate Division of this Court, while considering the scope of Article 30(2) of
the Treaty, held that the starting date of an act complained of under the said article
(including the detention of a complainant), is not the day the act ends, but the day
when it is first effected. He also cited an extract of the decision in Independent Medico
Legal Unit’s case (supra) in which the Court stated that:

“The Treaty does not contain any provision enabling the Court to disregard the time
limit of two months and that Article 30(2) does not recognize any continuing breach
or violation of the Treaty outside the two months after a relevant action comes to the
knowledge of the Claimant.”
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36.

Counsel also submitted that the “Applicant cannot afford himself the Argument
to the effect that the detention arising out of the decision of the Tribunal of First
Instance is equally unlawful and as such a continuing violation; and that, in this case,
computation of the time can only commence after the cessation of the continuing
detention. Continuing violation are not exempted from Article 30(2) of the Treaty
because such an argument militates against the spirit and grain of the principle of
legal certainty as was observed by the EAC] Appellate Division in Omar Awadh’s
case”

Counsel for the 1st Respondent did not make submissions on this issue.

Decision of the court

37.

38.

39.

40.

41.

42.
43.

As the case stands, the main thrust of the Applicant’s Counsel’s argument is that,
firstly, the failure by the Respondent to present the Applicant before the competent
court within the prescribed time is unlawful and thus, an infringement of Article
6(d) and 7(1) of the Treaty. Secondly, since the preventive detention has never been
confirmed as required by the Burundian law, there is continuing illegal and unlawful
detention notwithstanding subsequent condemnations of the Applicant to life
imprisonment and therefore, Article 30(2) of the Treaty as regards the computation
of the time to institute proceedings cannot apply.

In agreement with Counsel for the 2nd Respondent’s position as supported by the
authorities cited above, we are of the decided view that Counsel for the Applicant’s
argument revolving around the notion of a continuing violation of the Applicant’s
rights does not stand at all. Since the impugned irregularities surrounding the
Applicants detention triggering his claim were well known as by 15th June 2011,
no reason was given why the time to file the Reference was not complied with as
prescribed by Article 30(2) of the Treaty.

In a similar case, the Appellate Division of this Court has rejected the concept of legal
continuing violations and opted instead for a strict interpretation of Article 30(2) of
the Treaty in order to protect the principle of legal certainty. It has so decided that:
“The principle of legal certainty requires strict application of the time-limit in Article
30(2) of the Treaty. Furthermore, nowhere does the Treaty provide any power to the
Court to extend, to condone, to waive, or to modify the prescribed time limit for any
reason (including for ‘continuing violations)”. [See Omar Owadh’s case (supra), p. 21].
In view of all the foregoing, we conclude that the Applicant filed his Reference out
of the prescribed time, and that, consequently, the Reference is time-barred for not
complying with the provisions of Article 30(2) of the Treaty. We answer this issue in
the affirmative.

Since the issue is answered in the affirmative, accordingly, we refrain from entertaining
the remaining issues for the simple reason that the Reference is no longer alive.
Consequently, the Reference is dismissed.

As for costs, given the peculiar circumstances of this Reference, it would not serve the
ends of justice to condemn the Applicant in costs. We accordingly deem it just that
each party shall bear its/his own costs.
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Conclusion
44. The Reference is dismissed.
45. Each party shall bear its/his own costs.

It is so ordered.

%%
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East African Court of Justice — First Instance Division
Reference No. 5 of 2012

Abdu Katuntu (Shadow Attorney General for the opposition in the Parliament of
Uganda)

And
The Attorney General of Uganda, The Secretary General East African Community
And

Hon. Margaret Nantongo Zziwa, Hon. Dora Byamukama, Hon. Benard Mulengani,
Hon. Dan Kidega, Hon. Mike Sebalu , Hon. NusurA Tiperu, Hon. Susan Nakawuki,
Hon. Chris Opoka and Hon. Mukasa Fred Mbidde - Interveners

Jean Bosco Butasi, PJ; M.S. Arach-Amoko, DPJ; J. ] Mkwawa, J; Isaac Lenaola, J, F
Ntezilyayo, ]
November 25, 2013

Election of Members of the East African Legislative Assembly - Amendment of Pleadings-
Participation of political parties in the elections- Whether the amended Reference
conformed with the Court’s rules - Whether the Parliament of Uganda exercised its
power of election under the Treaty.

Articles 4(3); 9(1) (f), 23(1),27(1),29(1),30(1),38(1),50 (1) of the Treaty for the
Establishment of the East African Community - Rules 24(1), 48 (b) of the East Court of
Justice Rules of Procedure ,2010.

The Applicant was an elected Member of the Parliament of Uganda and Shadow
Attorney General in the Parliament of Uganda. During parliamentary debate on fresh
rules for the election of members of the East African Legislative Assembly, in 2012,
an issue arose as to whether all the six political parties represented in the Parliament
of Uganda should send a member each to the EALA in adherence to Article 50(1) of
the Treaty. The ruling political party, The National Resistance Movement, argued that
not all the six political parties would be represented while the opposition, wanted
all the six political parties to be represented. In order to resolve the disagreement,
Parliament passed a Resolution that the Attorney General should refer the matter
to the East African Court of Justice for interpretation of Article 50(1) of the Treaty.
However, the matter was not referred to this Court and Parliament went ahead to
enact the impugned Rules, hence this Reference.

On the 18th May 2012, the Parliament of Uganda passed the Rules of Procedure for
the election of the Members to the EALA.
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The Applicant filed this Reference on claiming that the new Rules of Procedure were
not in conformity with Article 50 of the Treaty.

Held:

1) The Court had jurisdiction relating to election of the EALA members only where it
required interpretation of the Treaty

2) The Applicant violated Rule 48(b) of the Rules of Procedure and the 2nd Respondent
was wrongly enjoined to the proceedings.

3) Rule 13 (1) of the Appendix B of the Rules of Procedure for the election of the
Members to the EALA spelt out the procedure for election of Uganda’s Representatives
to the EALA mirroring the wording of Article 50 of the Treaty. Thus the process
and procedure for nomination, campaigns and subsequent election, guaranteed the
participation of any interested person.

4) Each political party had a chance to nominate candidates to stand for election on
the Election Day for members to the EALA and the very nature of an election meant
that no candidate was assured of election merely because they were supported by a
particular political party. The meaning and import of Article 50 (1) of the Treaty did
not require that all the six political parties should be represented in the EALA. The
Reference was therefore dismissed.

Cases cited:

Democratic Party and Mukasa Mbidde v, The Secretary General of the East African
Community & Another, EACJ Reference No. 6 of 2011

Hon. Jacob Oulanyah v.The Attorney General of The Republic of Uganda, Constitutional
Petition No. 28 of 2006

Mtikila v.Secretary General of the East African Community and Others, EAC] Reference
No. 2 of 2007 (distinguished)

Professor Peter Anyang Nyongo & Others v. The Attorney General of Kenya, EAC]
Reference No. 1 of 2006

Judgment

Introduction

1. This is a Reference by one Abdu Katuntu (hereinafter referred to as the “Applicant”).
The Applicant is an elected Member of the Parliament of Uganda. He is also the
Shadow Attorney General in the Parliament of Uganda.

2. The instant Reference was filed on May 28, 2012 and amended on June 22, 2012 to
implead the Secretary General of the East African Community (hereinafter referred
to as the “Second Respondent”). The Reference was filed under Articles 4(3); 9(1)
(f); 23(1); 27(1); 29(1); 30(1); 38(1); 50 (1) of the Treaty for the Establishment of
the East African Community and Rule 24(1) of the East Court of Justice Rules of
Procedure (hereinafter referred to as “ the Treaty” and “ the Rules”, respectively).

3. The Reference is supported by the affidavit of the Applicant himself sworn on June 20,
2012, that of Kenneth Paul Kakande sworn on August 29, 2012 and Hon. John Ken
Lukyamuzi dated September 3, 2012.
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The 1stand 2nd Respondents are the Attorney General of the Republic of Uganda and
the Secretary General of the East African Community respectively. In opposition to
the Reference, is the Response and the replying affidavits sworn on behalf of the 1st
Respondent by Mrs. Jane Lubowa Kibirige, the Clerk to the Parliament of Uganda
and Hon. Peter Nyombi, the Attorney General of the Republic of Uganda. The 2nd
Respondent on his part, in opposition to the Reference, relies on his Response which
was filed on August 13, 2012.

It is also imperative to mention that on August 15, 2012, nine Interveners, namely,
the Uganda Representatives to the East African Legislative Assembly (hereinafter
referred to as the “ EALA” ), filed a Notice of Motion under Article 40 of the Treaty
and Rule 36 (1) (d) of the Rules. This Court granted their Application on February
5,2013. The Court also allowed the Interveners’ supporting affidavit deponed by
one Hon. Margaret Nantongo Zziwa (the 1st Intervener) to serve as the statement of
intervention as provided under Rule 36(4) of the Rules. Further to the foregoing, the
Interveners were allowed to make submissions.

Representation

6.

Mr. Ladislaus Rwakafuuzi represented the Applicant while Ms. Robina Rwakoojo,
Mr. Philip Mwaka, Mr. Elisha Bafirawala, Ms. Maureen Ejang and Ms. Eva
Kavundu appeared for the 1st Respondent. Mr. Wilbert Kaahwa, learned Counsel
to the Community appeared for the 2nd Respondent whereas Mr. Justin Semuyaba
appeared for the Interveners.

Background

7.

It can be gleaned from the Applicant’s pleadings that this Reference is predicated on
conformity to Article 50 (1) of the Treaty which provides that: “50(1) The National
Assembly of each Partner State shall elect, not from among its members, nine
members of the Assembly, who shall represent as much as it is feasible, the various
political parties represented in the National Assembly, shades of opinion, gender, and
other special interest groups in that Partner State, in accordance with such procedure
as the National Assembly of each Partner State may determine.”

Pursuant to the above Article, in 2006, the Parliament of the Republic of Uganda
passed the Rules of Procedure for the election of members of the EALA. The
Constitutional Court of Uganda in Hon. Jacob Oulanyah vs The Attorney General of
The Republic of Uganda, Constitutional Petition No. 28 of 2006, subsequently annulled
the Rules on the ground, inter alia, that they were contrary to Article 50(1) of the
Treaty and that Parliament had divested itself of its duty to elect Members of the
EALA and bestowed it on the political parties.

Since the said Rules were invalidated, it became necessary to make fresh rules for the
election of members of the EALA for the 2012 elections.

During the debate, an issue arose as to whether all the six political parties represented
in the Parliament of Uganda should send a member each to the EALA in adherence
to Article 50(1) of the Treaty. The National Resistance Movement (NRM), which
is the ruling political party, argued that not all the six political parties would be
represented. The opposition, on the other hand, wanted all the six political parties to
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10.

be represented. In order to resolve the disagreement, Parliament passed a Resolution
that the Attorney General refers the matter to this Court for interpretation of Article
50(1) of the Treaty to enable Parliament to make amendments which are in conformity
with the said Article.

It is apparent that the matter was not referred to this Court but Parliament went on to
make the impugned Rules, hence this Reference.

The Applicant’s Case

11.

12.

13.

14.

15.

The Applicant’s case is contained in the Amended Reference filed on June 22, 2012,

the affidavit sworn by himself on June 20, 2012, the affidavit of Kenneth Paul Kakande

sworn on August 29, 2012 and that of Hon. John Ken Lukyamuzi sworn on September

3, 2012, as well as his submissions.

In summary, the Applicant’s case is as follows: Firstly, that the impugned Rules did

not guarantee that all the six political parties represented in Parliament of Uganda

would send representatives to the EALA.

Secondly, that the Rules further failed to guarantee that it shall be Parliament that

shall elect members to the EALA.

Thirdly, that the Rules also failed to provide that the nominated candidates shall be

gazetted. Subsequently, the NRM presented six persons to Parliament for election;

the Democartic Party (DP) and the Uganda Peoples’ Congress (UPC) both presented
one candidate each for nomination and Parliament approved these candidates.

Consequently, the purported elections held on May 18, 2012 were not in accordance

with Article 50 of the Treaty.

Fourthly, that the 2nd Respondent failed in his duty under the Treaty to stop the

elections conducted by the Parliament of Uganda and the consequent swearing in of

the nine elected EALA members on June 6, 2012.

It is on the basis of the foregoing that the Applicant sought the following declaratory

orders:

“ (a) A declaration that all the six political parties represented in the Parliament of
the Republic of Uganda may each send a member to the East African Legislative
Assembly.

(b) A declaration that the purported elections in the Parliament of the Republic of
Uganda that took place on 30th May 2012 for the members of the East African
Legislative Assembly are null and void.

(c) A declaration that the Secretary General of the East African Community the 2nd
Respondent herein failed in his duties under the Treaty when he refused to stop
the swearing in of the Members of the East African Legislative Assembly from
Uganda.

(d)A declaration that Rule 13 (1) and (2) of the Rules of Procedure for the election of
members of the East African Legislative Assembly adopted by the Parliament of
Uganda is contrary to Articles 23(1), 27(1), 38(1) and 50(1) of the Treaty.

(e)An order that the elections of 6 members to the East African Legislative Assembly
by and from the National Resistance Movement one of the 6 political parties
having Members of Parliament in the Parliament of Uganda be set aside.

(f)An order that fresh rules of procedure for the election of members of the East
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African Legislative Assembly by the Parliament of Uganda be made providing
that all the political parties having members in the Parliament of Uganda be
represented by at least one member in the East African Legislative Assembly.

(g)An order that fresh elections be conducted by the Parliament of Uganda for the
Members of the East African Legislative Assembly.

(h)Any other relief.

(i)An order awarding the costs of this reference to the applicant.”

16. At this juncture, it is instructive to note, that on September 12, 2013, when the matter
came up for hearing, Counsel for the Applicant abandoned prayers (b), (c) and (e).

Case for the 1st Respondent
17. The 1st Respondent’s case rests on a response to the amended Reference filed on July

26, 2012 which was supported by an affidavit of Mrs. Jane Lubowa Kibirige, the Clerk

to Parliament of Uganda together with that of Hon. Peter Nyombi , the Attorney

General of the Republic of Uganda and submissions.

18. In a nutshell, the 1st Respondent’s case is as follows:-

(a) That the Parliament of the Republic of Uganda amended and adopted Rules of
Procedure for the election of Uganda’s Representatives to the EALA, particularly
Rules 13(1) and (2) and Appendix B.

(b) The 1st Respondent contended that the 2012 Rules of Procedure are in conformity
with Articles 23(1), 27(1), 38(1) and 50(1) of the Treaty.

(c) The Rules enabled the various Political Parties represented in Parliament, shades
of opinion, gender and other special interest groups to nominate any number
of candidates to participate in the elections to the EALA and seventeen persons
were nominated.

(d) That Rule 13(1) of Appendix B of the Rules of Procedure for the Election of the
said members to the EALA permitted the various political parties represented
in Parliament, shades of opinion, gender and other special interest groups to
nominate candidates for elections to EALA.

(e) That pursuant to the Rules 13(1) of Appendix Appendix B, the NRM, DP, CP,
UPC and the Independents all nominated candidates to contest for the elections
to the EALA.

(f) That FDC and JEEMA opted not to nominate or otherwise participate in election
process.

(g) That Rule 13(1) Appendix B of the Rules of Procedure for the Election of EALA
members does not impose any restriction on the number of nominees to be
forwarded by the various political parties, shades of opinion, gender and other
special interest groups for election.

(h) That FDC having picked 20 nomination forms for purposes of nominating
candidates to contest for the EALA elections, returned one Louis Dramadri as
the duly nominated candidate for FDC.

(i) A total of seventeen nominees were forwarded to Parliament to contest for the
nine slots reserved for Uganda to the EALA.

(j) The 1st Respondent contended that the said EALA elections were conducted by
secret ballot and in conformity with Articles 23(1),27(2),38(1) and 50(1) of the
Treaty.
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(k) In the alternative, but without prejudice to the foregoing, the 1st Respondent
averred that non conformity with any procedural Rules was not fatal or substantial
to the adoption/passing of the said Rules or conduct of the said elections.

On the basis of the foregoing, the 1st Respondent prays that the Reference be

dismissed with costs.

Case for the 2nd Respondent
19. The 2nd Respondent filed his Response on August 13, 2012 and his submissions on

April 8, 2013 and his case is as follows:-

(a) That the matters contained in the Applicant’s case are, pursuant to Article 52 of
the Treaty, tantamount to questions of an election of representatives of a Partner
State to the EALA, which must be determined by an institution of the Republic
of Uganda that determines questions of the elections of members of the National
Assembly.

(b) That the Reference does not allege any wrong doing on his part and therefore
there is no cause of action against him and that the Reference is wrongly and
unprocedurally filed against him.

(c) That the recognition of elected Members of the EALA is a function of the law
under the Treaty and the Rules of Procedure for Election of Members of the
EALA and does not rest with him at all.

(d)That on the basis of that law, the 2nd Respondent is bound to take cognizance of
the election of Members of EALA as duly communicated to him and he could
not in the circumstances, have halted the swearing in of members of the EALA.

It is also the 2nd Respondent’s case that the granting of orders sought would unduly

interfere with the smooth operations of the East African Community and he prays

that the Reference be dismissed with costs.

The Interveners’ Case
20. The Interveners’ case, briefly, is as follows:

(a) That the process of enacting the Rules of procedure for the election of the
representatives of Uganda to the EALA followed the established legal mandate of
the Parliament of Uganda and the adopted procedure, particularly Rule 13(1) and
(2) of Appendix B was consistent with and not in contravention of the provisions
of Article 50(1) of the Treaty.

(b) That the impugned 2012 Rules comply with Article 50 of the Treaty as they cater
for all the categories of persons required and provided for by the procedure of
election of the EALA representatives and the Interveners were properly elected
out the process.

(c) That the Rules allowed all the various political parties represented in Parliament
to nominate any number of candidates to participate in the EALA elections.

(d) That the Rules no longer use the phrases “numerical strength” as they previously
did.

(e) 'That the Interveners represent all the categories stipulated in Article 50 of the
Treaty, namely, the various political parties represented in the Parliament of
Uganda, shades of opinion, gender and other special interest groups.

63



East African Court of Justice Law Report 2012 - 2015

64

Scheduling Conference

21.

Pursuant to Rule 53 of the Rules of this Court, a Scheduling Conference was held on
February 6, 2013 at which the following were framed as the points of agreement and
disagreement respectively:
(i) Points of agreement:
(a) The Parliament of Uganda passed Rules of Procedure for the election of
Members of the East African Legislative Assembly on the 18th May 2012.
(b) The Reference raises triable issues meriting adjudication and pronouncement
by this Court.
(ii) Points of disagreement/issues for determination of court
1) Whether the Court is vested with jurisdiction to entertain issues relating to
the election of members to the EALA.
2) Whether the Applicant has locus standi to institute this Reference.
3) Whether the amended Reference is in conformity with the Rules of Procedure
of this Honourable Court.
4) Whether the Parliament of Uganda exercised its power of election under
Article 50(1) of the Treaty.
5) Whether the meaning and import of Article 50 (1) of the Treaty requires that
all the six political parties be represented in the EALA.
6) Whether the 2nd Respondent is legally bound to halt the swearing of the
elected members of the EALA.
7) Whether the parties are entitled to the remedies sought.
8) It was further agreed at the said Conference that evidence would be by way of
affidavits.
9) The Parties also agreed to file written submissions in respect of which they
would make oral highlights at the hearing.
10) All the Parties noted that there was no possibility of mediation, conciliation
or settlement.

Counsels’ Submissions and Determination of the Issues

22.

23.

24.

Issue No. 1:- Whether the Court is vested with the jurisdiction to entertain issues
relating to the election of the members of EALA

From the outset, Mr. Rwakafuuzi, prayed that this issue should be rephrased to reflect
the Applicant’s pleadings and to read as follows:

“Whether the Court is vested with jurisdiction to entertain this Reference”

It is his argument that the 1st Respondent had refused to do what the Speaker of
Parliament in Uganda had asked him to do, that is, refer the issue to this Court
for interpretation. That the Applicant in this Reference is now seeking the Court’s
interpretation of the meaning of Article 50 (1) of the Treaty which provides that:

“ 1. The National Assembly of each Partner State shall elect, not from among its
members, nine members of the Assembly, who shall represent as much as it is feasible,
the various political parties represented in the National Assembly...”

It is Counsel’s contention that building on the foregoing, the proper issue to be
answered is whether this Court has jurisdiction to entertain the Reference that seeks
the interpretation by the Court as to whether all the political parties represented in
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25.

26.

27.

28.

29.

30.

31.

32.

the Parliament of Uganda should be guaranteed representation in the EALA by the
Rules of Procedure for Election of Members to the EALA.

Mr. Rwakafuuzi argued that in Professor Peter Anyang’ Nyongo ¢ Others vs The
Attorney General of Kenya — EAC] Reference No. 1 of 2006, this Court held that the
Court had the power to interpret whether the rules made for the election of members
to the EALA were in conformity with the Treaty. It is his stance that the instant
Reference seeks an answer to that same question.

Counsel contended further that the present Reference is distinguishable from that of
Christopher Mtikila vs Secretary General of the East African Community and Others
- EACJ Ref. No. 2 of 2007, which sought merely to challenge elections of members of
EALA by the Tanzanian Parliament.

It is on the basis of the foregoing that the Learned Counsel invited this Court to
answer the issue in the affirmative.

Ms. Robinah Rwakoojo, disagreed for the following reasons:

This Court’s jurisdiction is confined, under Article 27 (1), to interpretation and
application of the Treaty and excludes specific matters which are a preserve of the
Institutions of National Partner States.

In the instant Reference, the Applicant, as is clear from his prayers, namely, paragraphs
(b), (¢), (f) and (g), is inviting this Court to enquire into and make declarations on
the validity of the election of all the nine elected Representatives of Uganda to the
EALA (the 9 Interveners).

It is Counsel’s argument that any question regarding the validity of any members’
election to the EALA, was explicitly the sole preserve of the institutions of the Partner
State that determine questions of election of members of the National Assembly
responsible for the election in question as provided by Article 52(1) of the Treaty.

It is Counsel’s stance, that on the basis of the foregoing, the Applicant is improperly
before this Court. In support of her proposition the Counsel relied on the provisions
of Article 52 of the Treaty and also on the decisions and pronouncements in the
following cases: EACJ Ref. No. 2 of 2007 Christopher Mtikila vs. The Attorney General
of the United Republic of Tanzania and Another, and EACJ Ref. No 1 of 2010 Hon.
Sitenda Sebalu vs. Secretary General of the East African Community and 3 Others.

In the premise, the Counsel urged us to answer Issue No. 1 in the negative.

Mr. Kaahwa, in essence, associated himself with the submissions of his colleague
representing the 1st Respondent.

He was, however, emphatic that what is before us is not a Reference within the
normal parameters of Articles 27 and 30 of the Treaty. He contended that what is
before this Court is actually a petition in disguise, which should have been handled
in accordance with the provisions of Article 52 of the Treaty which provides that: -
“l. Any question that may arise whether any person is an elected member of the
Assembly or whether any seat on the Assembly is vacant shall be determined by the
institution of the Partner State that determines questions of the election of numbers
of the National Assembly responsible for the election in question.

2.'The National Assembly of the Partner States shall notify the Speaker of the Assembly
of every determination made under paragraph 1 of this Article”

On the basis of the aforementioned, Mr. Kaahwa submitted that in effect, in cases
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33.

34,

35.

36.

where the matters allegedly fall within the ambit of Article 52, as it is the case in
the instant matter, then this Court ought to divest itself of jurisdiction as it did the
Mtikila case (supra).

It is the Counsel’s further argument that in light of the aforesaid, the proper course
of action for the Applicant would therefore, have been to petition the High Court
of Uganda under Article 86(1), (2) and (3) of the Constitution of the Republic of
Uganda as amended and Section 86 of the Parliamentary Elections Act, 2005 for that
court to make a finding on the question of membership to the EALA, raised in the
instant Reference.

It was Mr. Kaahwa’s prayer, therefore, that as this Court is not vested with the
jurisdiction to entertain issues relating to the election of Members to the EALA, issue
No. 1 should be answered in the negative.

Mr. Semuyaba on his part, associated himself with the submissions of Counsel for
the 1st and 2nd Respondents, and we do not find it necessary to regurgitate those
submissions.

Mr. Semuyaba, however, urged this Court to take note of the fact that after the
decision in the Prof. Anyang’ Nyongo’s case (supra) , Article 27 of the Treaty was
amended. The said amendment in August 2007 introduced a proviso which reads:-
“Provided that the Court’s jurisdiction to interpret under this paragraph shall not
include the application of such interpretation to jurisdiction conferred by the Treaty
on organs of Partner States.”

It is Mr. Semuyaba’s argument in that regard that the import of this proviso is that,
after 2007, this Court cannot go into matters of interpretation reserved for the
institutions of the Partner States.

He further contended that whoever is dissatisfied with the result of an election to the
EALA, ought to move under Article 52 of the Treaty, therefore, this Court cannot
entertain the instant Reference which aims at nullifying the elections to the EALA as
it has no such jurisdiction under Article 52 of the Treaty.

Decision of the Court on Issue No. 1

37.

38.

39.

40.

From the outset, we find it pertinent to point out that the Applicant’s Counsel who
is now requesting the Court to rephrase this issue had fully participated in the
Scheduling Conference where both parties ascertained the points of agreement and
the issues for determination by the Court, after which the Court had directed the
parties to correct clerical mistakes, sign and file a joint Scheduling Memorandum.
That directive was complied with by all the parties.

It is common knowledge that the rationale for scheduling is to agree and narrow
down the issues for resolution by the Court. This is provided for under the Rule 53
of the Court’s Rules. For that reason, and in fact in the absence of good cause, the
Applicant cannot be heard to say that during the Scheduling Conference, the issue
thus framed did not arise from his pleadings.

We accordingly, with great respect to Mr. Rwakafuuzi’s, decline his invitation and
elect to proceed with the issue in question as framed, agreed and signed on September
12, 2013 when we sat for the Scheduling Conference.

Having therefore considered the rival arguments of the parties in support of their
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41.

43.

44.

45.

46.

respective positions on this issue , we opine as hereunder:

Firstly, that this Court derives its jurisdiction from the Treaty, which prescribes the
role of the Court under Article 23 (1) as, follows:

“(1) The Court shall be a judicial body which shall ensure the adherence to law in the
interpretation and application of and compliance with this Treaty”

Further, a closely related but distinct provision is Article 27 (1) of the Treaty, which
states as follows regarding the jurisdiction of the Court:

“1. The Court shall initially have jurisdiction over the interpretation and application
of this Treaty:

Provided that the Court’s jurisdiction to interpret under this paragraph shall not
include the application of any such interpretation to jurisdiction conferred by the
Treaty on organs of Partner States”

42. The Treaty, and of importance to the present Reference, also provides in Article
30 (1) and (3) that:

“ (1) Subject to the provisions of Article 27 of this Treaty, any person who is resident
in a Partner State may refer for determination by the Court, the legality of any Act,
regulation, directive, decision or action of a Partner State or an institution of the
Community on the ground that such Act, regulation, directive or action is unlawful
or is an infringement of the provisions of this Treaty.

) ...

(3) The Court shall have no jurisdiction under this Article where an Act, regulation,
directive, decision or action has been reserved under this Treaty to an institution of a
Partner State.”

It is amply clear from the pleadings and the prayers sought, that in the instant case,
unlike the Mtikilas case (supra), annulment of the election to the EALA is not the
substratum of the Reference. The Applicant is seeking orders and reliefs, which,
in essence, are pegged on the interpretation and application of Article 50(1) of the
Treaty, which is proper and within the mandate of the Court under Article 27(1) of
the Treaty.

On this score alone, we find and hold that the instant Reference, as rightly submitted
by Mr. Rwakafuuzi, is distinguishable from the Mtikila case (supra).

Secondly, we are also alive to the fact that the Applicant’s original Reference was
filed on May 28, 2012, namely, two days before the election of the Members to the
EALA in Uganda. This being the state of affairs, by any stretch of imagination, the
Applicants Reference cannot be said to be about the elections as stipulated in Article
52 of the Treaty.

On that score, we are again in agreement with Counsel for the Applicant that the
gravamen of his complaint was in respect of the Rules enacted prior to May 30, 2012
and not the result of the election per se.

However, we are unable to close our eyes to the fact that in the Amended Reference
lodged on June 22, 2012, there are prayers sought which do not fall within the ambit
of Article 50(1) of the Treaty. It is our candid view in that regard that those pleadings
and the declarations sought fall squarely within the ambit of Article 30 of the Treaty.
Hence the abandonment of prayers (b), (c) and (e) of the Reference by the Applicant.
We are fortified in this view by the decision of our predecessors in Prof. Peter Anyang’
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47.

Nyongo’s (supra) where this Court found that some declarations sought fell within the
ambit of Article 52 (1) of the Treaty and refused to entertain that aspect of the issue
but dealt with the aspect of the case that fell squarely within the ambit of Article 50(1)
of the Treaty and gave the declarations accordingly.

Thirdly, we find and hold that the instant Reference when properly examined,
specifically prayers (a), (d), (f) and (g), raise issues for interpretation under Articles
27(1) and 50(1) of the Treaty.

For the reasons we have given, our answer to issue No.1 is that the Court hasjurisdiction
relating to election of the EALA members only where it requires interpretation of the
Treaty.

Issue No. 2:-Whether the Applicant has locus standi to institute this Reference.

Submissions:

48.

49.

50.

It has been submitted by Mr. Rwakafuuzi as follows:-

That the Applicant is the Shadow Attorney General for the Opposition in the
Parliament of Uganda. Therefore, he has locus under Article 30 (1) of the Treaty
to access this Court. In that regard, he is seeking the interpretation of the Treaty in
relation to the dispute that has arisen in Parliament as to the proper interpretation of
the Treaty in the making rules for the election of the members to the EALA.

In Plaxeda Rugumba vs. The Attorney General of Rwanda — EAC] Ref. No. 8 of 2010 the
same issue arose and this Court held that any resident in the East African Community
has access to this Court by virtue of Article 30 (1) of the Treaty to seek the Court’s
interpretation of the Treaty when a dispute has arisen.

In the premise, Counsel prayed that this issue be answered in the affirmative.
Counsel for the 1st Respondent declined to make any submissions on this issue.
Although Mr. Kaahwa, made elaborate submissions, in the end, he did not contest the
issue.

Mr. Semuyaba, in his submissions went more into the merits of the case, and not
locus standi. Nothing substantive thereof came out of his submission on this issue.
His argument was that there is all evidence that the Applicant as a Member of the
Parliament and Shadow Attorney General for the Opposition participated in the
making of the Rules in 2012. The Counsel submitted further that the Applicant
being a Member of Parliament is not eligible for election.

He concluded by saying that in the light of the foregoing, the Applicant’s Reference is,
therefore, superfluous.

Decision of the Court on Issue No. 2

51.

52.

This issue was a non-issue and therefore we are in full agreement with Counsel for the
Applicant that the Applicant has locus standi to bring this Reference under Article 30
of the Treaty.

Accordingly, we answer Issue No. 2 in the affirmative.

Issue No. 3- Whether the Amended Reference is in conformity with the Rules of
Procedure of this Honourable Court.

Counsel for the 1st Respondent had the following to say on this issue:

That on May 28, 2012, the Applicant filed this Reference against the 1st Respondent



Abdu Katuntu v AG Uganda and another

53.

54.

55.

56.

57.

58.

59.

60.

only. On June 22,2012, the Applicant filed an Amended Reference in which, among
others, he added the Secretary General of the East African Community as the 2nd
Respondent.

It is the Counsel’s submission that, in filing the Amended Reference, the Applicant
did not comply with Rule 48 (b) of the Rules, in that he did not seek the requisite
consent from the party to be added as required by that Rule. The Rule requires: “...
the consent of all parties, and where a person is to be added or substituted as a party,
that person’s consent.”

The Counsel concluded by saying that the failure to seek the consent of the other
parties is a procedural illegality to which the Court cannot close its eye.

Mr. Kaahwa went even further in his submission on this issue and had the following
to say:

Firstly, that the Amended Reference does not state under what rules the Amended
Reference was lodged. It merely states “r 24(1)” without any particular set of Rules.
The only law being referred to is the Treaty, which equally does not have any rules or
regulations attached thereto.

Counsel further submitted that even if he is to assume that Rule 24(1) of the Rules of
this Court is being referred to by the Applicant, it is his contention that it does not
apply to the lodging of the Amended Reference. Rule 24(1) of the said Rules provides
that:

“A reference by a Partner State, the Secretary General or any other person under
Articles 28, 29 and 30 respectively shall be instituted by presenting to the Court an
application”

Counsel further argued that according to Rule 12(1) of the Rules:

“a party entitled or given leave to amend a pleading may amend the original document
itself or lodge an amended version of the document.”

Rule 12 (2) provides that such amendment may be by striking through the words or
“figures to be deleted in red while they remain legible and/or writing the words or
figures to be added in red”.

Counsel, invited us to note that in this Reference, the amendments are merely
highlighted in pink and the words added are not in red as required by the above Rule.
It is the Counsel’'s argument that what the Applicant did, is tantamount to a procedural
anomaly and that courts of law do not accede to such procedural anomalies and
mishaps.

Secondly, it is Counsel’s submission that the manner in which the 2nd Respondent
was added to this Reference by way of Amended Reference was irregular and
incredibly out of consonance with the Rules. It is Mr. Kaahwa’s contention, that the
Applicant was obliged under Rule 48(b) of the Rules to seek the prior consent of the
2nd Respondent. The said rule provides that:

“(48) For the purpose of determining the real question in controversy between the
parties, or of correcting any defect or error in the pleading, a party may amend its
pleading: without leave of the Court, before the close of pleadings;with the consent of
all parties, and where a person is to be added or substituted as a party, that person’s
consent; or with leave of the Court”

It is Counsel’s submission that it is glaringly clear that in the instant matter the
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61.

62.

Applicant did not comply with the Rule in question. In conclusion, Mr. Kaahwa,
urged this Court to suo motu resolve in his favour and dismiss the Reference with
costs on this score alone.

Mr. Semuyaba, associated himself with the arguments of Counsel for 1st and 2nd
Respondents, specifically on the requirements of Rule 48 (b) of the Rules. Further
to the foregoing, he invited this Court to follow the footprints of the courts in the
following cases, namely, Nambi v Bunyoro General Merchants (1979) HCB, African
Overseas Trading Co. vs Achorya (1963) EA 468, Hogod Jack Simonian v Johar (1962)
E.A 336 and Fernandes Kara Arjan & Sons 1961 E.A.693, where those courts upon
being faced with a similar situation struck out the pleadings. He also prayed that the
amended pleadings be struck out with costs.

Mr Rwakafuuzi was very brief on this issue. He submitted that the issue was raised
by Counsel for the 1st Respondent, yet the amendment did not affect the validity
of the pleadings raised against the 1st Respondent. That as the amendment did not
affect the validity of the pleadings raised against the 1st respondent, his complaint is
baseless, to say the least. That as the Secretary General did not complain that he had
been joined in the Reference without leave of Court or his consent, therefore, the
Applicant deserves to be granted the declarations sought in the Reference excepting
prayer “c” thereof.

Decision of the Court on Issue No. 3

63.

64.

This issue rotates around the applicability of Rule 48(b) of the Rules which is
reproduced elsewhere above, therefore we shall not spend time on it because it
is obvious that the Rule was violated by the Applicant ,who has in any event, not
denied such violation. In that event, we agree with the submissions by Counsel for
the Respondents and the Interveners and following the authorities set out above,
the only option available to the Court, is to strike out the Reference against the 2nd

Respondent who was wrongly enjoined to the proceedings.

The answer to the issue is thus in the negative.

Issue No. 4- Whether the Parliament of Uganda exercised its power of election under

Article 50 (1) of the Treaty.

Mr. Rwakafuuzi forcefully argued that there were no valid elections envisaged under

Article 50 (1) of the Treaty because:

Firstly, there were no valid rules to guide the election. It is his argument that the

impugned Rules do not live to the expectation of Article 50 (1) of the Treaty as they

do not do the following:

i. they do not spell out that all the six political parties represented in Parliament
shall be represented in the EALA.

ii. they do not go on specify what the political parties represented in Parliament
are although the Rules talk of “the various political parties and organizations
represented in Parliament” (see Rule 13 (1) of the impugned Rules.)

iii. they do not say whether all parties or which of them will be represented in
Parliament, and the standard of qualification of any such party to have a member
or members selected for the EALA.

iv. they do not elaborate what they actually mean by “shades of opinion”. It is
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65.

66.

67.

68.

69.

70.

71.

Counsel’s contention that “shade” of opinion should have been mentioned in the
Rules, so that the “shade” of opinion is either agreed unanimously or arrived at
by majority vote. In other words, the “shades” of opinion must be mentioned
specifically in the Rules.

v. though the Rules go on to include “gender”, they do not say how the ‘gender’ shall
feature.

vi. though the Rules talk of “..and other special groups..., they do not say what
special interested groups were to be represented, how they were to be identified
or how were they to be nominated.

vii. they did not spell out how the independent candidates would be identified.

It is, therefore, his main argument that what were called “Rules” could not guide the

conduct of Parliament in the purported elections of the EALA. It is his contention

that the said Rules were not merely permissive but were so vague and allowed
whimsical and arbitrary conduct, not envisaged under Article 50 of the Treaty.

Secondly, that the Parliament of Uganda did not exercise the power of election

bestowed upon it under Article 50(1) of the Treaty and that since there were no Rules

to guide Parliament with regard to each political party’s stake, it can only be concluded
that the NRM political party assumed the role of Parliament and purported to elect
the six nominees who were then wholesale approved by Parliament without election.

It is Counsel’s argument that the Parliament had divested itself of its obligation under

Article 50(1) of the Treaty and bestowed it on the political parties, in particular the

NRM political party that assumed the role of Parliament. According to the Counsel,

this scenario is the same as in the Hon. Oulanyah case(supra).

Thirdly, Mr. Rwakafuuzi decried the non-gazettement of the Rules. He contended

that lack of gazettement continues to show that the Rules were not meant to guide

objective conduct of the members in electing members of the EALA. Since the
persons to be elected were outside Parliament, it was necessary to give qualified
persons notice in the gazette of the existence of those Rules.

Based on the foregoing, Counsel prayed that this issue be answered in the negative.

Counsel for the 1st Respondent in answering this issue submitted as follows:

Firstly, that the impugned Rules were enacted on May 18, 2012 whereupon, and it

is amply evident from the copies of the Official Hansard Report for May 18, 2012 at

page 114 paragraph 10 to 129, that all political parties represented in Parliament were
involved in the process.

Secondly, Counsel argued that Rule 13(1) which specifically deals with the election

procedure mirrors the wording of Article 50(1) of the Treaty as it now reads as follows:

“(1) The election of members to the Assembly representing the various political

parties and organizations represented in Parliament, shades of opinion, gender and

other special interest groups in Uganda shall be conducted after consultation and
consensus by the political parties and other members of Parliament.”

It is the Counsel’s argument that the Rules allow for open nominations and open up

the election process without limitation to the number of nominees from the political

parties represented in the Parliament of Uganda and independent candidates. That
they also cater for gender, shades of opinion and other special interest groups in total
compliance with Article 50 of the Treaty.
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72.

73.

74.

75.

76.

77.

78.

79.

80.

81.

Thirdly, Counsel submitted that, on May 30, 2012, the seventeen duly nominated
and vetted candidates openly campaigned in Parliament and nine of them were
subsequently elected in a free and fair election, as Uganda’s representatives to the
EALA.

It is Counsel’s contention that what transpired on May 30, 2012 for all intents and
purposes was an election to choose or select through a process of voting as was
determined by the National Assembly of the Republic of Uganda, in total compliance
with Article 50(1) of the Treaty.

Fourthly, Counsel asserted that the elected nine members were from outside the
Parliament of Uganda’s in compliance with Article 50(1) of the Treaty.

It is based on the foregoing that the learned Counsel invites this Court to answer
Issue 4 in the affirmative.

Mr. Kaahwa, did not submit on this issue.

Mr. Semuyaba learned Counsel for the Interveners, made very lengthy submissions
while answering this Issue. We will, however, give a summary of his submission,
which is as follows:-

Firstly, that the election of the Members to the EALA, which is now a subject matter
in this Reference, was undertaken by the Parliament of Uganda as provided for by the
Election Rules within the meaning of Article 50 of the Treaty.

Secondly, that although Article 50 of the Treaty provides for the National Assembly of
each Partner State to elect nine members, it gives no directions on how the election is
to be done, except for the stipulations that the nine must not be elected from members
of the National Assembly and that as far as possible, they should represent specified
groupings.

It is the Counsel’s contention that it is expressly left to the National Assembly of each
Partner State to determine its procedure for the election. According to the Counsel,
this is in recognition of the fact that each Partner State has its peculiar circumstances
to take into account in doing so.

Thirdly, He argued that the power and discretion of the National Assembly under
Article 50(1) is so unfettered that the National Assembly may determine the procedure
of election in exercise of that power and discretion. Counsel contended further, that
the aforegoing was approved by this Court in the Prof. Anyang’ Nyongo (supra).
Fourthly, he asserted that Article 50 of the Treaty constitutes the National Assembly
of each Partner State into “an Electoral College” for electing the Partner States’ nine
representatives to the Assembly.

Fifthly, he argued that the Hansard of the Parliament of Uganda shows that a
nomination process was conducted and an election was conducted as is required by
Article 50 of the Treaty.

It is the Counsel’s contention that if the Court undertakes the task of giving dictionary
meaning to the expressions “to elect” and “an election’, it will be assuming the role of
making rules of procedure, which is the preserve of the National Assembly. Counsel
was, however, of the view that in the context of Article 50, the words “election” and “to
elect” relate to the National Assembly choosing or selecting persons to hold political
positions and that it has been left to each National Assembly to adopt its preferred
meaning of the words through the rules of procedure it determines. (See Prof. Peter
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Anyang’ Nyongo’s case supra).
In conclusion, the 1st Respondent and the Interveners pray that this issue be answered
in the affirmative.

Decision of the Court on Issue No. 4

82.

83.

84.

We have considered the submissions of all the learned Counsel and taken into
consideration the pleadings and evidence on record.

It is not in dispute that following a lengthy debate, the Parliament of Uganda, on May
18, 2012 passed the Rules of Procedure for the election of the Members to the EALA.
We are also in agreement with the learned Counsel for the 1st Respondent that Rule
13 which specifically deals with the election procedure “mirrors” the wording of
Article 50 of the Treaty.

It is palpably clear to us, and we have no doubt in our minds, that the impugned
Rule 13 (1) of the Appendix B spelt out vividly the procedure for election of Uganda’s
Representatives to the EALA. The said Rule has been reproduced elsewhere in this
judgment.

From the above, it is abundantly clear that the Rule spelt out that the various political
parties represented in Parliament, shades of opinion, gender and other special interest
groups, who wished to contest for the EALA, were free to do so.

The process and procedure for nomination, campaigns and subsequent election, in any

85.

86.

87.

88.

89.

event, guaranteed the participation of any interested person and we have seen no
evidence to the contrary.

In the instant Reference, the Applicant wants this Court to determine whether the
Parliament of Uganda exercised its power of election under Article 50(1) of the
Treaty and in doing so, we shall walk in the footprints of our predecessors in the now
famous case of Prof. Anyang’ Nyongo' (supra) and opine as follows:

One, that in the Prof. Anyang Nyongos case, the claimant maintained that the
expression “shall elect” as used in Article 50 can only mean “shall choose by vote”.
That is the ordinary meaning as defined in several dictionaries, and as it is understood
and practiced in all the Partner States, and also in international democratic practice
worldwide. Under the constitutional and electoral laws of Kenya that govern
the elections of the President, and of Speaker, Deputy Speaker and Members of
Parliament, the Court at pg. 31 of the Prof. Anyang Nyongo’s case, held as follows:
“It is common ground that the ordinary meanings of the words “election” and “to
elect” are “choice” and “to choose” respectively; and that in the context of Article
50, the word relates to the National Assembly choosing or selecting persons to hold
political positions.”

We agree with the above and we therefore find and hold that the definition of election
as discussed above, equally applies to this Reference.

Two, that while Article 50 provides for the National Assembly of each Partner State
to elect nine members of the EALA, it gives no directions on how the election is to
be done, except for the stipulation that the nine must not be elected from members
of the National Assembly and as far as feasible, they should represent specified
groupings. Instead, it is expressly left to the National Assembly of each Partner State
to determine its procedure for the election and as was held at page 29 to 30 of the
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90.

91.

92.

93.

94.

95.

Prof. Anyang Nyongo’s case:

“ while the Article provides that the nine elected members shall as much as feasible
be representative of the specified groupings, by implication it appears that the extent
of feasibility of such representation is left to be determined in the discretion of the
National Assembly. Secondly, the National Assembly has the discretion to determine
the procedure it has to follow in carrying out the election.”.

This is in recognition of the fact that each Partner State has its peculiar circumstance
to take into account. Here, we take judicial notice of the fact that the number of
political parties in the Partner States differ from one State to another. In some of
them there are more than a dozen political parties, namely, Kenya and Tanzania.
In our view, this explains why the framers of the Treaty in their wisdom, for the
purposes of uniformity for all the Partner States used the word ‘various’ to allow for
the diversity in their circumstances.

Three, that on May 30, 2012, the seventeen duly nominated and vetted candidates
openly campaigned in Parliament and nine of them were subsequently elected as
Uganda’s members to the EALA (see Annex ‘H’ to the affidavit of Mrs. Jane Kibirige
on pages 397 — 431 of the 1st Respondent’s reply to the Reference).

On that basis, we find it difficult to resist the conclusion that what transpired on that
day when the Parliament of Uganda constituted itself into an “Electoral College”, was
an election within both the dictionary meaning (see Black’ s Law Dictionary) and in
the context of both Article 50 of the Treaty and Prof. Anyang Nyongo’s case. (supra)
It is for the above reasons that we must answer Issue No. 4 in the affirmative.

Issue No. 5- Whether the meaning and import of Article 50 (1) of the Treaty requires
that all the six political parties represented in the Parliament of Uganda, shades of
opinion, gender and other special interest groups be represented in EALA.

Mr. Rwakafuuzi, in answer to the issue contended that Issue 5 as framed in the joint
conferencing memo arises from the pleadings. He thus rephrased it to read as follows:
“Issue No. 5: Whether the meaning and import of Article 50 (1) of the Treaty requires
that all the six political parties represented in the Parliament of Uganda, should be
represented in EALA”

It is the Applicant’s case that since Uganda has only six political parties in Parliament,
it was feasible for all of them to be represented in the EALA in fulfillment of the
requirement of Article 50 (1) of the Treaty. It is the learned Counsel’s argument that
the Treaty envisaged some concept of proportional representation, in contradiction
to “winner takes it all” He argued further that the framers of the Treaty in their
wisdom knew that there will always be a ruling party in Parliament with the majority
and if the framers of the Treaty had wanted that only the majority in Parliament
would elect Representatives to the EALA, the Treaty would have said so. It is his
argument therefore, that the Treaty does not talk of numerical strength as the basis of
representation and asserts further that the Treaty provides that parties in Parliament
be represented irrespective of their numerical strength.

It is Mr. Rwakafuuzi’s main argument that the Rules of Procedure for the election of
members of EALA in Uganda, are inconsistent with the Treaty.

Learned Counsel contended further that the Court in Hon.Jacob Oulanyah’s case
(supra) impeached the Rules of Procedure for the election of members to the EALA
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96.

97.

98.

99.

100.

for providing numerical strength as a basis for election to the EALA. That the Court

reasoned that the precept of numerical strength tended to exclude independents who

should be allowed to participate in any electoral exercise.

Further to the foregoing, Learned Counsel had the following to say in respect of the

impugned Rules:

(a) That this Court should examine the impugned Rules and find whether they
contravene Article 50(1) of the Treaty.

(b) That the impugned Rules were not capable of guiding any conduct in the election
of the EALA members. By way of illustration, Counsel cited the following:

(i) The Rules talk of “political parties represented ...in Parliament”, but they do
not go on to tell what are the political parties represented in Parliament and
what is to be expected in relation to the proposed elections by the Parliament.
Counsel submitted further that the said Rules do not say whether all parties
or which of them will be represented in Parliament, and the standard of
qualification of any such party to have a member or members elected for the
EALA.

(ii) The Rules talk of “shades of opinion”, but they do not go on to tell what shades
of opinion.It is the Counsel’s stance that the “shade” must be mentioned in the
Rules so that the shade is either agreed unanimously or arrived at by majority
rule.

(iii) The Rules talk of ‘gender’ but they do not say how gender shall feature.

(iv) The Rules go on to mention “..and other special interest groups ...” but
they do not specify what special interest groups were to be represented, how
were they to be identified and how would they be nominated.

In conclusion, Counsel submitted that the said Rules were not merely permissive
but were vague and allowed whimsical and arbitrary conduct, not envisaged under
Article 50 of the Treaty. He argued further that there was no gazettement of the
impugned Rules.

Counsel asserts in that regard that lack of gazettement continue to show that the
Rules were not meant to guide objective conduct of the members in electing Members
to the EALA. That since the persons to be elected were outside Parliament, it was
necessary to give such persons notice of the gazettement of the existence of those
Rules.

In reply, Counsel for the 1st Respondent contended that as the Counsel for the
Applicant had fully participated in the Scheduling Conference in the framing of the
issues, it is just unfair for the Applicant’s Counsel to purport to amend Issue No. 5 of
the basis that it does not flow from his pleadings. Counsel thus proceeded to answer
the instant issue as framed and agreed by the Parties on the material day.

It is the learned Counsel’s submission in the main therefore, is that the meaning
of Article 50(1) of the Treaty has already been set out in Reference No. 6 of 2011 -
Democratic Party and Mukasa Mbidde vs The Secretary General of the East African
Community ¢ Another and therefore, does not need further adjudication. But for
ease of reference and clarity we hereby reproduce what this Court stated at pg. 15 of
that judgment:

“the essential requirement for EALA elections provided for in Article 50(1) of the
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Treaty are:
o The National Assembly shall conduct an election;
+ Sitting members of the Assembly are not eligible;
o Elected members shall be nine;
o The elected members shall represent as much as is feasible:
(a) the political parties in the National Assembly;
(b) shades of opinion;
(¢) Gender;
(d) other social interest group; the procedure for elections shall be determined
by the National Assembly”.

101.  From the foregoing, it is the Counsel’s contention, that there is nothing that
requires this Court to interpret whether the rules of procedure adopted by the
National Assembly of Uganda conform to Article 50(1). He contended further that
for this Court to assign a meaning or attempt to assign a meaning to Article 50(1) of
the Treaty as framed in Issue 5 would amount to usurping the power conferred to the
National Assembly of Uganda to make Rules of Procedure as provided under Article
50(1) of the Treaty.

For the above reasons, Counsel urged this Court to answer the issue as framed in the
negative.

102.  In his submissions, Counsel for the 1st Respondent contended that Rule 13(1)
of the Rules of Procedure for the Election of Members to the EALA spelt out clearly
that all the political groups/organizations who wished to contest for the EALA
were free to do so. It specifically included all the political parties and organizations
represented in Parliament, shades of opinion, gender and other special interest
groups represented in the Parliament of Uganda. That the process and procedure for
nomination, campaigns and subsequent elections guaranteed the participation of any
interested person.

103.  He further contended that guaranteeing slots as advocated for by the Applicant
would have in essence fettered the power of Parliament to “elect” members to EALA
and, therefore, risked being in contravention of Article 50(1) of the Treaty. Counsel
further argued that had the Rules of Procedure allocated or guaranteed six slots to
the six political parties that are represented in the Parliament of Uganda that would
amount to the exclusion of the other groups mentioned in Article 50(1) of the Treaty
and the purpose of an election would be defeated.

104.  According to Counsel, it is now clear that each National Assembly of a Partner
State has the power to “elect”, and that it is a central requirement towards compliance
with the provisions of Article 50(1) of the Treaty. That any Rules of Procedure that
deprive a National Assembly of the Partner State of the mandate of electing a member
to the EALA would be in violation of the Treaty.

105.  Counsel concluded by submitting that, in light of the foregoing, it is obvious that
the meaning and import of Article 50(1) of the Treaty would not require that all six
political parties represented in the Parliament of Uganda should be represented in
the EALA.

106.  Learned Counsel for the Interveners forcefully opposed the Applicant’s stance
and contended that the Parliament of Uganda passed the new Rules after the Mbidde
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Case (supra) whereby this Court categorically stated that the National Assemblies of
the Partner States shall have the exclusive role of making their own Rules of Procedure
for the elections.

107.  That the Parliament of Uganda in its wisdom made the 2012 Rules in conformity
with Article 50 of the Treaty and that the said Rules did not exclude any political
party or any category of persons.

108.  Accordingto Counsel, the 2012 Rules no longer embodied the phrase “numerical
strength” as is alleged by Hon. Ken Lukyamuzi in his affidavit.

109.  Counsel drew the Court’s attention to the copies of the Hansard Reports on
record, which amply shows that there was nomination of the candidates, that those
nominees were given opportunity to campaign and that the voting process on the
electionday was by secret ballot. Subsequently, there was the counting of votes and
finally the announcement of results.

110.  Lastly, Counsel submitted that those elected to the EALA represent the various
political parties represented in the Parliament of Uganda, shades of opinion, gender
and other special interest groups as stipulated in Article 50(2) of the Treaty. He prayed
that this issue be answered in the negative.

111. From the outset, we must note that we have already addressed the issue of
rephrasing of issues earlier on in this judgment. We reiterate our decision on this
point, and we need not belabour the point.

112.  On the issue at hand, it is apparent from the Applicants pleadings and the
submissions, that the Applicant’s main complaint is that the new Rules of Procedure
are not in conformity with Article 50 of the Treaty, basically on the ground that the
Rules did not guarantee a slot in the EALA for each political party represented in the
Parliament of Uganda.

113.  With due respect to the Counsel for the Applicant, we are not persuaded by his
argument. It is agreed that there are six political parties in the Parliament of Uganda
and that each had a chance to nominate candidates to stand for election on the
Election Day for members to the EALA.

114.  Further, that the very nature of any election would necessitate that no candidate
is assured of election merely because he is supported by a particular political party.

115. We are also firmly of the view that as rightly argued by the Counsel for the
parties opposing the Reference, that the impugned Rules for the election of Members
to the EALA that were passed following this Court’s order in the Mbidde case (supra)
conformed to Article 50(1) of the Treaty. Further to that, we are also satisfied that
the Rules were made by following a proper interpretation of Article 50 as laid down
in Prof. Anyang’ Nyongo’ case (supra) and the Jacob Oulanyah case (supra). We need
not go further than this on this point, as we have already done so, while considering
and determining Issue No. 4.

116.  For the above reasons, we conclude by saying that the meaning and import of
Article 50 (1) of the Treaty does not require that all the six political parties represented
in the Parliament of Uganda should be represented in the EALA.

We accordingly answer Issue No. 4 in the negative.
Issue no 6: the applicant abandoned this issue.
Issue no. 7- whether the parties are entitled to the remedies sought
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In light of our findings and conclusions on the issues herein:

1. Prayers (a), (d), (g) and (h) are disallowed.
As prayers (b), (c) and (e) were abandoned during the hearing the Court makes

no order in respect of the said prayers.
Having regard to the fact that the instant Reference falls in the category of public

interest litigation, each party shall bear his or its costs.

117.

Conclusion
In conclusion, the Reference stands dismissed. Each party shall bear his/its costs.

It is so ordered.

%%



East African Court of Justice — First Instance Division
Reference No.6 of 2012

Among A. Anita And Attorney General of Uganda And The Secretary General of the
East African Community

And

Hon. Margaret Nantongo Zziwa, Hon. Dora Byamukama, Hon. Benard Mulengani,
Hon. Dan Kidega, Hon. Mike Sebalu , Hon. NusurA Tiperu, Hon. Susan Nakawuki,
Hon. Chris Opoka and Hon. Mukasa Fred Mbidde - Interveners

Jean-Bosco Butasi, PJ, Mary Stella Arach-Amoko, DPJ, John Mkwawa, ], Isaac Lenaola,
J, Faustin Ntezilyayo, |
November 29, 2013

Gazetting of national laws and rules outside the Court’s jurisdiction- No requirement for
provision for slots for interest groups: women, youth, persons with disabilities- Whether
Uganda’s Rules of Procedure for the election of members of the EALA were inconsistent
with the Treaty - Whether the elections conducted by the Parliament of Uganda were
null and void.

Articles 9 (1) (f), 23(1), 27(1), 30(1), 33(2), 50(1) of the Treaty for the Establishment
of the East African Community- Rules 13(1) and (2) of Appendix B of the Rules of
Procedure for the Election of Members of the East African Legislative Assembly, 2012
(Uganda).

Pursuant to Article 50(1) of the EAC Treaty, the Parliament of Uganda passed the
Rules of Procedure for the election of EALA members, 2006, providing for election
of members of the EALA. Thereafter, in the case of Hon. Jacob Oulanyah v The
Attorney General of the Republic of Uganda, Constitutional Petition No. 28 of 2006, the
Constitutional Court of Uganda found that the Rules contravened Article 50 of the
Treaty and various Articles of the Constitution of Uganda and declared them null and
void. The Attorney General of Uganda applied for, and obtained a stay of execution
of that judgment, appealed against it to the Supreme Court of Uganda. The appeal
was still pending when Mr. Mukasa Mbidde, a member of the Democratic Party filed
Reference No. 6 of 2011 in this Court seeking an interpretation of the Treaty.

In a judgment given on 10th May 2012, in the case of Democratic Party ¢ Mukasa
Mbidde Vs The Secretary General to the East African Community and the Attorney
general of the Republic of Uganda, EAC] Reference No. 6 of 2011, this Court annulled
the said Rules on the ground inter alia that they were contrary to Article 50(1) of the
Treaty and consequently ordered the Government and the Parliament of the Republic
of Uganda to amend the then existing Rules of procedure for election of members of
the EALA, 2006 to bring them in conformity with Article 50(1) of the Treaty.
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On the 18th day of May 2012, the Parliament of the Republic of Uganda enacted
the Rules of Procedure for the Election of Members of the East African Legislative
Assembly, 2012.

The Applicant, a resident of Uganda, and a member of the Forum for Democratic
Change (FDC), one of the Political Parties registered in Uganda was the party’s
candidate nominated to contest in the elections for membership to the East African
Legislative Assembly. The Applicant challenged the legality of the Rules of Procedure,
particularly Rule 13(1) and (2) of Appendix B, as infringing the provisions of the
Treaty, on the grounds that they did not cater for and guarantee representation in the
EALA for each of the interest groups mentioned under Article 50(1) of the Treaty.
She also averred that the Rules were never gazetted for the benefit of the interest
groups further infringing upon the Treaty and the Constitution of the Republic of
Uganda.

Held:

1) The Rules of Procedure for election of members of the EALA, save Rule 13(1) and (2)
of Appendix B, were in substance consistent with the provisions of Article 50(1) of the
Treaty. However, Rule 13 of Appendix B was alien to both the spirit and requirements
of Article 50(1) of the Treaty and the 1st Respondent should amend it to conform
with Article 50(1) prior to the next EALA elections.

2) Gazetting of laws and rules after their enactment by the Parliament is governed by
relevant Ugandan laws, consequently, the competent Ugandan institutions should
resolve questions arising out of this matter as this fell outside the Court’s jurisdiction.

3) There is no requirement deduced from Article 50(1) of the Treaty that the said
election rules should provide for specific slots for the interest groups set out in the
Article or that they should provide for guarantees of representation, specifically of
women, youth and persons with disabilities or any specified grouping where such
representation is not “feasible.” This Court was not clothed with the jurisdiction to
determine such feasibility as this was left to the discretion of the National Assemblies
of Partner States.

Cases cited:

Abdu Katuntu v The Attorney General of Uganda, The Secretary General of the East
African Community & 9 Others, EAC] Reference No.5 of 2012
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6 of 2011

Hon. Jacob Oulanyah v The Attorney General of the Republic of Uganda, Constitutional
Petition No. 28 of 2006

Prof. Anyang’ Nyongo and 10 Others v Attorney General of Kenya & Others, EAC]
Reference No 1of 2006

The East African Centre for Trade Policy and Law v.The Secretary General of the East
African Community, EAC] Reference 9 of 2012



Among Anita v AG Uganda

Judgment

Introduction

1.

This is a Reference by one Among A. Anita, a resident of Uganda and a member of
the Forum for Democratic Change (FDC) - one of the registered Political Parties
in Uganda, (hereinafter referred to as the “Applicant”). She was the official party
candidate who had been nominated to contest in the elections for membership to the
East African Legislative Assembly (hereinafter referred to as the “EALA”) in 2012.
Her address for the purpose of this Reference is indicated as C/O M/S Kyazze & Co.
Advocates, Plot 2, Jumbo Plaza, Room 1.2, Parliament Avenue, and P.O. Box 3064,
Kampala, Uganda.

The instant Reference was filed on 15th June 2012 under Article 30 of the Treaty for
the Establishment of the East African Community and Rules 10 and 24(1) of the East
African Court of Justice Rules of Procedure (hereinafter referred to as the “Treaty”
and the “Rules”, respectively). It is also premised on Articles 9 (1) (f), 23(1), 27(1),
30(1), 33(2), 50(1) of the Treaty.

The Respondents are the Attorney General of the Republic of Uganda and the
Secretary General of the East African Community and they are sued on behalf of
the Government of Uganda and of the East African Community in their respective
capacities as the Principal Legal Adviser of the Republic of Uganda and the Principal
Executive Officer of the Community.

It is also worth noting that on 17th August 2012, nine interveners, namely, the
Uganda Representatives to the EALA filed a Notice of Motion under Article 40 of
the Treaty and Rule 36 of the Rules. This Court granted their Application on 5th
February 2013. The Court also allowed the Interveners’ supporting affidavit deponed
by one Hon. Margaret Nantongo Zziwa (the 1st Intervener) to serve as the statement
of intervention as provided under Rule 36(4) of the Rules. Further to the foregoing,
the Interveners were allowed to make submissions.

Representation

5.

The Applicant was represented by Mr. Joseph Kyazze and Mr. Simon Kiiza. Ms. Robina
Rwakoojo, Mr. Philip Mwaka, Mr. Elisha Bafirawala, Ms. Maureen Ijang and Ms.
Eva Kavundu appeared for the 1st Respondent, while Mr. Wilbert Kaahwa, Learned
Counsel to the Community appeared for the 2nd Respondent. The Interveners were
represented by Mr. Justin Semuyaba.

Background

6.

The EALA is an organ of the East African Community established under Article 9 of
the Treaty.

Article 48 of the Treaty provides for the membership of the EALA as follows:

“1. The membership of the Assembly shall comprise:

(a) Nine members elected by each Partner State; and

(b) Ex-officio members (...).

As for the election of members of the EALA, Article 50 (1) provides that:

“1. The National Assembly of each Partner State shall elect, not from its members,
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10.

11.

nine members of the Assembly, who shall represent as much as feasible, the various
political parties represented in the National Assembly, shades of opinion, gender and
other special interest groups in that Partner State, in accordance with such procedure
as the National Assembly of each Partner State may determine.”(...)”

Pursuant to the above Article, the Parliament of Uganda passed the Rules of Procedure
for the election of EALA members, 2006, providing for election of members of the
EALA.

In its Ruling in Hon. Jacob Oulanyah Vs The Attorney General of the Republic of
Uganda, Constitutional Petition No. 28 of 2006, the Constitutional Court of Uganda
found that the aforesaid Rules were in contravention of Article 50 of the Treaty and
various Articles of the Constitution of Uganda and declared them null and void. The
Attorney General of Uganda applied for, and obtained a stay of execution of that
judgment, appealed against it to the Supreme Court of Uganda and that appeal is still
pending to date.

In a Reference predicated on conformity with Article 50(1) of the Treaty brought by
the Democratic Party (DP), one of the registered Political Parties in the Republic of
Uganda and Mr. Mukasa Mbidde, one of its members, this Court, in its judgment
dated 10th May 2012, annulled the said Rules on the ground inter alia that they were
contrary to Article 50(1) of the Treaty and consequently ordered the Government
and the Parliament of the Republic of Uganda to amend the then existing Rules of
procedure for election of members of the EALA, 2006 to bring them in conformity
with Article 50(1) of the Treaty. (See Democratic Party & Mukasa Mbidde Vs The
Secretary General to the East African Community and the Attorney general of the
Republic of Uganda, Reference No. 6 of 2011).

Given the foregoing obligation to comply with the provisions of the Treaty, it became
necessary to make new rules for the election of members of EALA for the 2012
elections. In the course of the debate, the Parliament of Uganda failed to reach a
consensus on the interpretation of Article 50(1) of the Treaty and unanimously
resolved to have the matter referred to this Court by the Attorney General for
a proper interpretation of the said Article in so far as representation covering the
interest groups set out in Article 50(1) is concerned.

Nevertheless, the matter was not referred to this Court but the Parliament of the
Republic of Uganda, on the 18th day of May 2012, went on to enact the Rules of
Procedure for the Election of Members of the East African Legislative Assembly,
2012 (hereinafter referred to as “Rules of Procedure”).

The instant Reference challenges the legality of the said Rules as being inconsistent
with the Treaty.

The Applicant’s Case

12.

13.

The Applicant’s case is contained in the Reference filed on 15th June 2012, her affidavits
sworn on 11th June 2012 and 27th August 2012 and affidavits filed by Mr. Tuhamire
Robert on 12th February 2013 and 18th March 2013, as well as her submissions.

The Applicant’s Reference challenges the legality of the Rules of Procedure, particularly
Rule 13(1) and (2) of Appendix B, as being inconsistent with or constituting an
infringement of the provisions of the Treaty, particularly Articles 23(1), 27(1), 38(1)
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14.

15.

and 50(1) on the grounds that, in substance, they do not cater for and guarantee

representation in the EALA for each of the interest groups mentioned under Article

50(1) of the Treaty.

Another contention of the Applicant is that the Rules were never gazetted for the

benefit of the interest groups envisaged in Article 50(1) of the Treaty in further

infringement of the Treaty and provisions of the Constitution of the Republic of

Uganda.

It is her contention that the failure to gazette the Rules renders them null and void.

The Applicant therefore seeks the following declaratory orders:

f) That the said Rules of Procedure for election of members of the EALA 2012 are
null and void;

g) That the said Rules are inconsistent with or otherwise an infringement of the
provisions of Articles 23(1), 27(1), 38(1) and 50(1) of the Treaty;

h) That the nomination and subsequent election of the members of the EALA by
the Parliament of Uganda conducted under or in pursuance of the said Rules is
not only unlawful but an infringement of the Treaty and therefore ought to be set
aside;

i) Thatthe2nd Respondent ceases to recognize the persons elected by the Parliament
of Uganda to the EALA;

j) That the 1st Respondent be ordered to cause the enactment of Rules of Procedure
for the Election of members of the EALA that are in conformity with Article
50(1) of the Treaty;

k) That an order that fresh nominations and elections of the EALA members from
Uganda be conducted under proper Rules of Procedure; and

1) That the Respondents be ordered to pay the costs of the Reference.

First Respondent’s Case

16.

17.

The 1st Respondent’s case is set out in his response to the Reference filed on 10th

August 2012 which was supported by the affidavits of Mrs. Jane L. Kibirige, the

Clerk to the Parliament of Uganda together with that of Mr. Alex Atuhaire and his

submissions.

In a nutshell, his response is as follows:-

d) That the Parliament of the Republic of Uganda amended and adopted Rules of
Procedure, particularly Rule 13(1) and (2) of Appendix B.

e) That the 2012 Rules of Procedure are in conformity with Articles 23(1), 27(1),
38(1) and 50(1) of the Treaty.

f) That the impugned Rules enabled the various Political Parties represented in
Parliament, shades of opinion, gender and special interest groups to nominate
any number of candidates to participate in the EALA elections, and a total of
seventeen persons were nominated.

g) That pursuant to Rule 13 (1) of Appendix B, the National Resistance Movement
Party (NRM), the Democratic Party (DP), the Conservative Party (CP), and
the Uganda People’s Congress (UPC), and the Independents, all nominated
candidates to contest for elections to the EALA. The Forum for Democratic
Change (FDC) and JEEMA opted not to nominate or otherwise participate in the
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h)

i)

)

election process.

That the said EALA elections were conducted by secret ballot and in conformity
with Articles 23 (1), 27(1), 38(1) and 50 (1) of the Treaty.

That, in the alternative, but without prejudice to the foregoing, any non-conformity
was not fatal or material to the enactment of the said Rules or conduct of the said
elections.

That the Reference is misconceived, without merit, frivolous and bad in law and
the Applicant is not entitled to the orders sought. He therefore prays that the
Court should dismiss the Reference with costs.

Second Respondent’s Case
18. The 2nd Respondent filed his Response on 9th August 2012 and his submissions on
22nd April 2013. His case is as follows:-

d)

e)

£)

g

That the matters contained in the Applicant’s case are, pursuant to Article 52 of
the Treaty, tantamount to questions of an election of representatives of a Partner
State to the EALA, which must be determined by an institution of the Republic
of Uganda that determines questions of the election of members of the National
Assembly.

That the Reference does not allege any wrongdoing on the part of the 2nd
Respondent and therefore there is no cause of action against him.

That the recognition of elected members of the EALA is a function of the Law as
provided under the Treaty and the Rules of Procedure of the EALA. On the basis
of that Law, he is bound to take cognizance of the election of members of the
EALA as duly communicated to him.

That the granting of the orders sought by the Applicant:

(1) does not arise;

2

would unduly interfere with the smooth operations of the East African
Community.

19. The 2nd Respondent therefore prays that this Court should dismiss the Reference
with costs.

The Interveners’ position
20. Briefly, their position is as follows:

a)

b)

<)

d)

That the process of enacting the Rules of procedure for the election of
representatives of Uganda to the EALA followed the established legal mandate of
the Parliament of Uganda and the adopted Rules of Procedure, particularly Rule
13(1) and (2) of Appendix B, was consistent with and not in contravention of the
provisions of Articles 50(1) of the Treaty.

That the 2012 Rules of Procedure are in conformity with Articles 23(1), 27(1),
38(1) and 50(1) of the Treaty.

That these Rules enabled the various political parties represented in the Parliament
of Uganda, shades of opinion, gender and special interest groups to nominate any
number of candidates to participate in the EALA elections.

That the said EALA elections were conducted by secret ballot and in conformity
with Articles 23(1), 27(1), 38(1) and 50(1) of the Treaty.
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e)

£)

In the alternative, but without prejudice to the foregoing, that any non-conformity
was not fatal or material to the enactment of the said Rules or conduct of the said
elections.

That the Reference is misconceived, without merit, frivolous, bad in law and the
Applicant is not entitled to the Orders sought.

21. The interveners therefore also pray that the Reference should be dismissed with costs.

Scheduling Conference

22. Pursuant to Rule 53 of the Rules of this Court, a Scheduling Conference was held on
6th February 2013 at which the following were framed as points of agreement and
disagreement respectively:

Points of Agreement
23. Both parties agreed that:

24.

a)

b)

d)

e)

£)

The Parliament of Uganda passed Rules of Procedure for election of members of
the EALA on the 18th May 2012.

The nomination and election of the members of the EALA was advertised in
the “New Vision” newspaper of 17th May 2012, in which the date for picking
nomination forms was publicised on 17th May 2012, nominations were set for
Monday 21st to Tuesday 22nd May 2012 and elections for 30th May 2012.

The Parliament of Uganda held elections for the EALA representatives on the
30th May, 2012.

The elections of Uganda’s current representatives to the EALA were conducted
under the said Rules.

Following the elections the names of Uganda’s EALA representatives were gazetted
in the Uganda Gazette, Volume CV No. 29 dated 31st May, 2012 and, in the East
African Community Gazette under Volume AT 1/9 dated 8th June, 2012. The
names of Uganda’s representatives were communicated to the 2nd Respondent
by the Clerk to the Parliament of Uganda in her letter Ref. AB: 117/122/01 dated
31st May, 2012.

The Reference raises triable issues meriting adjudication and pronouncement by
this Court.

Points of disagreement/Issues for determination by the Court

1)
2)

3)

4)

5)

Whether the Court is vested with the jurisdiction to entertain this Reference.
Whether the Rules of Procedure for the election of members of the EALA cited
as the Rules of Procedure of Parliament 2012 particularly Rules 13(1) and (2) are
in substance inconsistent with the Treaty and its application, specially Articles
23(1),27(1), 38(1) and 50(1).

Whether or not the Rules were gazetted and if not whether the failure to gazette
rendered them null and void.

Whether in view of the Court’s findings on issues (2) and (3), any acts, decisions
made or elections conducted by the Parliament or Government of Uganda
pursuant to the Rules are null and void.

Whether the parties are entitled to the remedies sought.

It was further agreed at the aforesaid Conference that evidence would be by way of
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25.

26.

affidavits.

The parties also agreed to file written submissions in respect of which they would
make oral highlights at the hearing.

The parties noted that the case presented no possibility of mediation, conciliation or
settlement.

Determination of the issues by the Court
Issue No.1: Whether the Court is vested with the jurisdiction to entertain this Reference

Submissions

27.

28.

29.

30.

Counsel for the Applicant contended that the issue of jurisdiction is clearly moot
and academic and should not arise. It was his view that challenging the jurisdiction
of the Court at the initial stage of the Reference offends the rule on approbation
and reprobation. He asserted that the Respondents cannot on one hand concede that
the Reference raises triable issues meriting adjudication by the Court and further
to the 2nd issue inviting the Court to determine whether the rules are in substance
inconsistent with the Treaty and on the other hand, dispute and challenge the Court’s
jurisdiction since they cannot approbate and reprobate at the same time.

Counsel went on to point out that the issue pertaining to whether the Court is vested
with the jurisdiction to entertain this Reference has three facets. On the first facet,
Learned Counsel submitted that since it was agreed at the Scheduling Conference
that this Reference raises triable issues that merit adjudication by this Court, it is his
understanding that the triable issues relate specifically to the question of legality of
the Rules of Procedure of election of members to the EALA, 2012 and that falls within
the ambit of the jurisdiction of this Court under Article 23(1), 27(1) and Article 30(1)
of the Treaty. In support of his submissions on this issue, Counsel cited the case of
Modern Holdings (EA) Limited Vs Kenya Ports Authority, EAC] Reference No. 1 of
2008.

With regard to the second facet, Mr. Kyazze argued that Article 30(1) as read together
with 23(1) and 27(1) confer upon this Court the jurisdiction to determine the legality
of the Rules, regulations, directives and actions of the Partner States on account that
such regulations are unlawful or constitute an infringement of the provisions of the
Treaty and are therefore inconsistent with the Treaty. Learned Counsel contended
that this calls for interpretation and application of the provisions of the Treaty within
the parameters of the jurisdiction of this Court as provided for by the aforementioned
Articles of the Treaty. Counsel then referred the Court to authorities which, according
to him, support his submission that this Reference falls within the mandate of this
Court. These authorities are: Modern Holdings (EA) Limited Vs Kenya Ports Authority
(supra); James Katabazi & others Vs The Attorney General of the Republic of Uganda
and Secretary General of the East African Community, EAC] Reference No. 1 of 2007;
The East African Law Society & 3 others Vs The Attorney General of the Republic of
Kenya & 3 others, EAC] Reference No. 3 of 2007; and Prof. Peter Anyang’ Nyongo
&others Vs The Attorney General of the Republic of Kenya ¢ others, EAC] Reference
No. 1 of 2006.

Concerning the third facet, Mr. Kyazze argued that it revolves around the issue of
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31.

32.

33.

34,

interpretation of Articles 23, 27, 30 of the Treaty on the one hand and Article 52 of
the Treaty that the Respondents seek to rely on for the submission that this Court is
devoid of jurisdiction to entertain this Reference, on the other hand. He contended
that the challenge on the legality of the Rules and their being an infringement of the
Treaty falls under Article 30(1) and completely outside Article 52 of the Treaty. It was
his view that the said Article does not cover the challenge, which is the substance of
this Reference, but that it only covers elections and membership, not the law under
which those elections were conducted, which is the ‘the gist of this Reference’ He
referred the Court to two cases, namely, The East African Law Society case and the
Katabazi case (supra) in support of his position in that regard.

As regards the assertion by the Respondents that the matters in the Reference are
tantamount to questions of an election of representatives of a Partner State to the
EALA to be determined by an institution of the Republic of Uganda that determines
questions of elections under Article 52 of the Treaty, and thus falling outside the
jurisdiction of this Court, Counsel opposed this contention arguing that the Reference
is not an election petition, but that “the challenge is essentially on the legality of the
Rules, and what transpired there-under. The nullification of the elections can only
be the inescapable consequence of the nullification of the Rules under which the
elections were conducted. Of course once the law is nullified, so are the acts/activities
carried out there-under”

Counsel then distinguished between the jurisdiction of this Court and its power to
grant consequential reliefs in the context of Article 52 of the Treaty, relying on two
cases, namely, The Attorney General of the United Republic of Tanzania Vs African
Network for Animal Welfare (ANAW), EAC] Appeal No. 3 of 2011; Prof. Peter Anyang’
Nyongo & others Vs The Attorney General of the Republic of Kenya & others, EAC]
Reference No.1 of 2006. He thus maintained that the essence of the Applicant’s
Reference is to challenge the legality of the Rules of Procedure for the Election of
Members of the EALA, and not the issue whether the nine representatives of Uganda
were elected members of the EALA for Article 52 to apply, putting the matter outside
the jurisdiction of this Court as contended by the Counsel for the Respondents.

In the same vein, Counsel distinguished the present Reference from the Case of
Christopher Mtikila Vs Attorney General of the United Republic of Tanzania and the
Secretary General of the East African Community, EACJ Reference 2 of 2007. The latter,
as he put it, was premised on the application of Article 52 of the Treaty and was
strictly on elections and membership and the issue of the legality of the Law under
which the elections were conducted, which is the essence of this particular case, was
never a subject of that decision.

Counsel also submitted that in terms of the scope of jurisdiction, Article 30 of the
Treaty envisages that the Court determines the legality of an Act that has been enacted
and come into force, any regulation that has been made, a directive that has been
given, a decision that has been taken and an action that has been done or conducted.
He added that, if upon reference to this Court of any of the aforementioned, the
Court finds an infringement of the Treaty, or unlawful action, it has to hold so
and, depending on the nature of the infringement or unlawfulness, may grant the
discretionary remedy of a declaratory Judgment annulling such Act, regulation,
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35.

36.

37.

38.

39.

40.

41.

42.

directive, decision or action as the case may be. He referred to East African Law
Society & 3 others Vs The Attorney General of the Republic of Kenya ¢ 3 others (supra),
at pages 41 and 43 in support of his assertion.
For all the reasons set out above, Counsel for the Applicant prayed that the Court
should make a finding that this Court has jurisdiction to determine this Reference.
Counsel for the 1st Respondent, in his response, pointed out that Article 23 and
27 of the Treaty spelt out the jurisdiction of this Court. He emphasised that these
provisions set out the authority and or extent of power conferred upon this Court in
determining issues that are brought before it. Stressing that Article 27(1) particularly
confines the exercise of the Court’s authority to matters which do not include the
application or any interpretation to jurisdiction conferred by the Treaty on the organs
of Partner States, he submitted that removal or annulling the election of members to
the EALA are such matters to which the Court has no jurisdiction. He then referred
the Court to Anyang’ Nyongo and Mtikila cases.
He further submitted that this position is strengthened by the provisions of Article
52 of the Treaty, which vests the question of inquiry into elections of members to the
EALA to the relevant institutions of Partner States.
Article 52 of the Treaty provides:
“Questions as to Membership of the Assembly
1. Any question that may arise whether any person is an elected member of the
Assembly or whether a seat on the Assembly is vacant shall be determined by
the institution of the Partner State that determines questions of the elections of
members of the National Assembly responsible for the election in question.
2. 'The National Assembly of the Partner States shall notify the Speaker of the
Assembly of every determination made under paragraph 1 of this Article”
Building on the above provisions and relying on the Anyang’ Nyongo and the Mtikila
cases, he argued that any question as to the membership to the EALA shall be
exclusively determined by institutions of a Partner State.
With reference to prayers (a), (b) and (c) sought by the Applicant, Counsel submitted
that the above orders and declarations seek to annul and nullify the elections
conducted on the 30th May 2012 resulting in the election of the nine Ugandan
Representatives to the EALA. He added that the orders and declarations also inquire
into the membership of the Ugandan Representatives to the EALA, which, under
Article 52 of the Treaty is a sole preserve of institutions of a Partner State. He further
asserted that this Court is a creature of the Treaty and so is any jurisdiction conferred
upon it and it therefore, follows that this Court cannot grant reliefs on matters which
are not within its jurisdiction, namely, the prayers sought herein by the Applicant.
Counsel further pointed out that the change made by the Applicant in the prayers
sought in her submissions are different from those contained in her Reference
and urged the Court to restrict itself to the reliefs claimed by the Applicant in the
Reference and to disregard the two other prayers added by the Applicant, namely, a
declaration to set aside the nomination and election of the nine members of the EALA
by Parliament of Uganda, and an order that new Rules of Procedure be enacted.
Finally, Learned Counsel refuted the statement made by the Applicant’s Counsel that
the 1st Respondent had conceded that the Court has jurisdiction over this matter. He
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43.

44.

45.

46.

47.

then maintained that this Court has no jurisdiction conferred by the Treaty to grant
the reliefs sought by the Applicant in her Reference.

As for Counsel for the 2nd Respondent, he first of all submitted on the term
“jurisdiction” which, according to The Dictionary of Words and Phrases Legally
Defined Edited by John Saunders, 2nd Edition, Volume 3 at p.113, means “.. the
authority which a Court has to define matters that are litigated before it or to take
cognisance of matters presented in a formal way for its decision. The limits of this
authority are imposed by statute, charter or commission under which the Court is
constituted, and may be extended or restricted by the like means.”

He went on to give a list of cases in which the said meaning on the power of Court to
hear and decide on a case was emphasised. (see Rv. Kent Justices ex parte Lye [1967]
2 QB 153, Union Transport Plc v Continental Lines SA [1992] I WLR 15; Christopher
Mtikila Vs The Attorney General of the United Republic of Tanzania ¢ Another, EAC]
Reference No. 2 of 2007; East African Law Society Vs The Secretary General of the
East African Community, EAC] Reference No. 1 of 2011; Hon. Sitenda Sebalu Vs. The
Secretary General of the East African Community ¢ 3 others; Modern Holdings (EA)
Limited Vs Kenya Ports Authority, EAC] Reference No. 1 of 2008).

Further to the above, Counsel asserted that the issue of jurisdiction of this Court
in the matter at hand is a triable issue that requires interpretation by this Court
as articulated by parties at the Scheduling Conference and thus contended that this
issue is not “just moot or academic.”

Counsel also contended that the matters contained in the Applicant’s pleadings are,
pursuant to Article 52 of the Treaty, questions of an election of representatives of
a Partner State to the EALA, which must be determined by an institution of the
Republic of Uganda that determines questions of the elections of members of the
National Assembly, namely the High Court. He therefore, pleaded that the dispute
on elections of the EALA members from the Republic of Uganda should not be heard
by this Court, which should therefore divest itself of jurisdiction to determine it. On
this submission, he relied on the decision of this Court in the Mtikila case (supra).
With regard to submissions by Counsel for the Interveners, Learned Counsel, in
a nutshell, asserted that, since the essence of the Reference is the nullification of
elections of the EALA members from Uganda, this Court has no jurisdiction over this
matter which, as he pointed out, should be determined through an election petition
reserved to national courts under the terms of Article 52 of the Treaty. In support of
his stance, he referred the Court to the Anyang’ Nyongo and Mtikila decisions.

Decision of the Court on Issue No.1

48.

49.

From the outset, we deem it necessary to look into the meaning of the word
“jurisdiction”. We agree with the Counsel for the 2nd Respondent that the definition
given to the term “jurisdiction” is correct.

Following the above, it is noteworthy to recall, as it has been stated previously by this
Court, that the Treaty is an international treaty and subject to international law on
interpretation of treaties and specifically Article 31(1) of The Vienna Convention on
the Law of Treaties, which sets out the general rule in the interpretation of treaties as
follows:
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50.

51.

52.

a) A treaty shall be interpreted in good faith and

b) In accordance with the ordinary meaning to the terms of the treaty in their
context, and

c) In the light of the object and purpose of the treaty.

(see Anyang’ Nyongo case, p. 10 and East African Centre for Trade Policy and Law V.

The Secretary General of the East African Community, EACJ Ref. 9 of 2012, p. 13).

We shall be guided by the above principles in determining the issues framed in this

Reference, particularly the issue at hand where this Court has to determine whether

it has the jurisdiction to entertain the Reference.

The Treaty describes the role and jurisdiction of this Court in two distinct but clearly

related provisions: In Article 23 (1), the Treaty provides that:

“The Court shall be a judicial body which shall ensure the adherence to law in the

interpretation and application of and compliance with this Treaty”

Moreover, in Article 27(1), it provides that:

“The Court shall initially have jurisdiction over the interpretation and application of

this Treaty provided that the Court’s jurisdiction to interpret under this paragraph

shall not include the application of any such interpretation to jurisdiction conferred
by the Treaty on organs of Partner Sates”

The Treaty also provides in Article 30 (1) and (3) that:

“1. Subject to the provisions of Article 27 of this Treaty, any person who is resident in
a Partner State may refer for determination by the Court, the legality of any Act,
regulation, directive, decision or action of a Partner State or an institution of the
Community on the ground that such Act, regulation, directive, decision or action
is unlawful or is an infringement of the provisions of this Treaty.

2.

3. The Court shall have no jurisdiction under this Article where an Act, regulation,
directive, decision or action has been reserved under this Treaty to an institution
of a Partner State”

Applying the principles and provisions above, we hereby make the following findings:

At the Scheduling Conference, parties agreed that the Reference raised triable issues

meriting adjudication and pronouncement by this Court. We have elsewhere above

reproduced those issues. However, on careful examination of all those issues, we are
of the view that issue No. 2 is vividly within our jurisdiction. Therefore, considering
the foregoing and guided by the pre-cited cases of Anyang’ Nyango and Mtikila, we are

of the firm view that the Court would be failing in its duty under Articles 23 and 27

of the Treaty as read together with Article 30 and 50(1), if it refuses to determine the

said issue on the ground that it does not have jurisdiction. We shall, therefore, hold
that we have the requisite jurisdiction to determine the issues raised in the Reference,
but subject to what we shall say about matters revolving around gazettement and the

nullification of election of the EALA members raised in issues No. 3 and 4.

Accordingly, only the Applicant’s prayers that fall under our jurisdiction will be the

subject of our adjudication in this Reference.

Issue No.2: Whether the Rules of Procedure for the election of members of the East

African Legislative Assembly cited as the Rules of Procedure of Parliament 2012,

particularly Rules 13(1) and (2) are in substance inconsistent with the Treaty and its
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application, specifically Articles 23(1), 27(1), 38(1) and 50(1)

Submissions

53.

54.

55.

56.

57.

58.

Counsel for the Applicant submitted that the gist of the Applicant’s contention is that
the impugned Rules, specifically Rule 13(1) and (2) do not in substance comply with
Article 50(1) as they failed to cater for the interests and guarantees of representation
in the EALA of each of the interest groups mentioned under Article 50(1) of the
Treaty.

Counsel further argued that Article 50(1) provides for composition of nine members
for the EALA as being representatives of the specified groupings that are set out
herein.

According to him, the question that has to be raised first is whether there is any
controversy on the correct import of the said Article vis-a-vis the Rules that were
passed by the Parliament of Uganda. In this regard, he stressed that, while in the
Mbidde case this Court has set out the essential requirements for elections as provided
for by Article 50(1) of the Treaty, the Court, however, refrained from giving guidance
or interpreting for the Parliament of Uganda as to what constitutes compliance with
Article 50 or Article 50(1) because it considered that that issue was not in contention.
Learned Counsel then urged the Court to pronounce itself on this issue in the present
Reference.

In his interpretation of Article 50(1) of the Treaty, Counsel contended that the
Parliament of Uganda is mandated with the power to make Rules that effectuate the
letter and spirit of Article 50(1) of the Treaty. In that context, Parliament of Uganda
is bound to cater for and to guarantee effective representation of the interests of
each of the intended beneficiaries of Article 50(1). He argued that the mandate of
the Parliament of Uganda under Article 50(1) is not unfettered to the extent that it
may make any rules that suit its convenience or that of the majority in the National
Assembly. In addition, he submitted that Article 6(d) of the Treaty obliges Partner
States (acting directly or through their organs) to adhere to inter-alia, the principle of
rule of Law. In support of his assertion, he referred to the Katabazi case at page 18,
where this Court held that:

“Perhaps the most important application of the rule of law is the principle that
Governmental authority is legitimately exercised only in accordance with written,
publicly disclosed laws adopted and enforced in accordance with the established
procedural steps that are referred to as due process..”

Relying on Articles 77 and 78 of the Constitution of Uganda and on the National
Youth Council Act, Cap 319, Learned Counsel went on to show how those provisions
give guarantees to the persons mentioned therein, to be represented in Parliament.
In this regard, he asserted that in the above mentioned provisions, nothing was left
for consensus to be reached by the relevant Electoral College or the entire electorate
and that each and every interest to be represented in Parliament was catered for with
precision, and the beneficiaries thereof were left in no doubt as to that fact.

Counsel added that the question of the guarantee of the representation of the interests
of the persons and groups mentioned in Article 50(1) is a question of law, which
arises out of the interpretation of the said Article. He submitted that Rule 13(1) and
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59.

60.

61.

62.

63.

64.

(2) of the impugned Rules is supposed to have substantially provided for the specific
slots for the interest groups set out in the Article and that it cannot purport to subject
them to consensus.
Counsel also faulted the Parliament of Uganda on the ground that, in adopting Rule
13(1) and (2) of the impugned Rules, it reproduced the content of Article 50(1)
rather than spelling out the proportionate representation that is envisaged under
that Article, and for this reason, it has departed from the essence, the spirit and the
intendment of Article 50(1) of the Treaty.
As for the applicability of the Treaty, Learned Counsel asserted that the impugned
Rules are inconsistent with the Treaty and its application for the reasons, firstly,
that they do not guarantee representation of women, the youth, and persons with
disabilities, who are envisaged in Article 50(1) of the Treaty. Reading the said Article
in the context of other provisions of the Treaty including Article 5(3), he contended
that the absence of guarantees for the representation of women is inconsistent with
the Treaty and its application and that “it seriously affects the set objectives of the
Community”
Secondly, Counsel also argued that the Parliament of Uganda violated Article 6(d) of
the Treaty which emphasizes the principles of democracy and rule of law and that
in brief, the rule of law demands that whatever is done, ought to be done according
to the law. It is therefore his stance that these principles were not respected by the
Parliament of Uganda in carrying out activities such as setting up advertised dates
for picking nomination forms, nomination and election dates before the Parliament
had even passed the impugned Rules. To Counsel, this was a clear infringement of the
Treaty since parties who intended to participate and benefit from the provisions of
Article 50(1) were unable to know when to participate in the process before the Rules
were passed.
Counsel also asserted that another infringement of the Treaty lies in the part of Rule
13(1) which reads: “after consultations and consensus by political parties and other
members of Parliament”. His argument in that regard was that, such a provision
does not cater for special interest groups, gender and the youth who are not political
parties or are not members of Parliament but were intended to benefit under Article
50(1) of the Treaty.
Concluding his submission, Counsel reiterated his contention that the Rules,
specifically Rule 13(1) and (2) on the face of them clearly evidenced non-compliance
with the Treaty as they never catered for the specific groupings envisaged in Article
50(1) of the Treaty.
Counsel for the 1st Respondent, on his part, contended that the language of the
impugned Rules, specifically Rule 13 which is the basic issue in contention, is
essentially the language which is contained in the Treaty itself. He further argued
that, in determining whether Rule 13(1) and (2) of Appendix B of the amended Rules
of Procedure is in substance inconsistent with the Treaty, it was important to examine
whether the said Rules fulfil the essential requirements of Article 50 of the Treaty
as set out in the Mbidde case (supra) where the Court stated that those essential
requirements are the following:

“the National Assembly shall conduct an election;
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65.

66.

67.

68.

69.

70.

71.

o sitting members of the Assembly are not eligible;
o elected members shall be nine;
o the elected members shall represent as much as feasible

a) the political parties in the National Assembly;

b) shades of opinion;

¢) Gender;

d) other social interest groups.
o the procedure for election shall be determined by the National Assembly”
Learned Counsel pointed out that, on 30th May 2012, the duly vetted and nominated
seventeen candidates openly campaigned in the Parliament of Uganda and through
secret ballot; nine of them were subsequently elected as representatives of the
Republic of Uganda to the EALA. That this was done in total compliance with Article
50(1) of the Treaty and neither the Court nor the Applicant can fault the Parliament
of Uganda for adopting the language contained in the Treaty.
He further asserted that, as regards the composition of the EALA, it is clear that there
are nine members who traverse specific groupings provided for by the Treaty. He
submitted that, since the number of possible and prospective persons who could fill
those nine seats far exceeds the number of the seats, the emphasis should be on the
words “as much as it is feasible” He then prayed that the Court should find that the
persons who were sent to the EALA were as diverse as can be and to that extent, this
Court should find that there was conformity with the Treaty.
Counsel further contended that no person from the various political groups and or
special interest groups were ever barred directly or indirectly from engaging in the
nomination process to contest for the election to the EALA. He strongly contended
that the 2012 Rules of Procedure provide for an all-inclusive representation of
members, which was and is in substance consistent with the provisions of Article
50(1) of the Treaty. It is his submission that the impugned Rules must be interpreted
as being in substance consistent with Article 50(1) of the Treaty in view of the mischief
of the 2006 Rules of the Procedure which the 2012 Rules sought to correct.
In the same vein, Counsel prayed that the Court should find from the wording of the
Rules that, every Ugandan who wanted to participate in the elections was free to be
nominated, the emphasis being on the vote that is a legislative issue, which should
be left to the Parliament of Uganda as an Electoral College. He further asserted that
the process should not be manipulated in such a way that certain persons are granted
slots or quotas as the Applicant seems to insist on.
In conclusion, Counsel invited this Court to find that Rule 13(1) and (2) are
substantively consistent with the provision of Article 50(1) of the Treaty and to
answer the issue in favour of the 1st Respondent.
Mr. Kaahwa did not submit on this issue.
Counsel for the Interveners associated himself with the 1st Respondent and argued
that the 2012 election Rules were lawfully enacted by the Parliament of Uganda
within its discretion under, and in compliance with Article 50 (1).
In support of his assertion that the enactment of the 2012 Rules of Procedure and that
the electoral process were conducted in conformity with the provisions of the Treaty,
Counsel relied on three cases, namely, Anyang’ Nyongo case, Mbidde case and Hon.
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94

72.

Jacob Oulanyah case (supra).

The rest of his submission dealt with matters pertaining to whether the nine
interveners were duly elected by the Parliament of Uganda. He barely elaborated on
the issue whether the impugned Rules were or not an infringement of Article 50(1)
of the Treaty.

Decision of the Court on Issue No.2

73.

74.

75.

76.

77.

It is not in dispute that the Parliament of the Republic of Uganda passed the Rules of

Procedure for the election of members of the EALA on 18th May 2012 and these Rules

are part of the new Rules of Procedure of Parliament of Uganda, 2012. The provisions

of those Rules falling under this Reference are Rule 13 on Election of members of the

EALA and Rule 13(1) and (2) of Appendix B to the Rules of Procedure.

For clarity’s sake, we reproduce the said Rules:

“Rule 13: Election of Members of the East African Legislative Assembly

(1) The nine members of the East African Legislative Assembly representing
Uganda shall be elected by Parliament not from among members of Parliament,
representing as much as feasible, the various political parties represented in the
House, shades of opinion, gender and other special interest groups in Uganda.

(2) The election of the members to the East African Legislative Assembly shall be
held in accordance with the rules set out in Appendix B to the Rules”

Rule 13(1) and (2) of Appendix B provides as follows:

“Rule 13: Election of Members of the Assembly:

(1) The election of members to the Assembly representing the various political
parties and organizations represented in Parliament, shades of opinion, gender
and other special interest groups in Uganda shall be conducted after consultation
and consensus by the political parties and other Members of Parliament.

Subject to sub rule (1), the Speaker shall, where consensus is not reached put the

matter to vote.”

The issue we have to decide on is whether the 2012 Rules of Procedure, particularly

Rule 13(1) and (2) are in substance inconsistent with the Treaty, specifically Articles

23(1),27(1), 38(1) and 50(1).

The essential requirements for election rules to conform to Article 50(1) have been

well articulated by this Court in the pre-cited Mbidde case. We have elsewhere

reproduced these requirements above.

It is our view that in order to conform to the provisions of Article 50(1), the election

Rules must enable the establishment of an electoral process that ensures equal

opportunity to become a candidate, full participation and competition for specified

groupings and at the end of the process, their effective representation in the EALA.

We agree with Counsel for the 1st Respondent that Rule 13 which specifically deals

with the election procedure “mirrors” the wording of Article 50 of the Treaty and we

have no doubt that the impugned Rule 13(1) and (2) does not allow sitting members
of the Parliament of Uganda to run for election for position in the EALA.

Further, according to the Hansard of the Parliament of Uganda dated 15th, 17th,

22nd, and 30th May 2012 and other documents annexed to the 1st Respondent’s

Affidavit in support of the Reference filed on 16th August 2012 by Mrs. Jane L.
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78.

79.

80.

81.

82.

Kibirige, Clerk to Parliament of the Republic of Uganda, ample details are provided
on the process for the enactment of the new Rules and how the electoral process
(advertisement on elections, picking nomination forms, submission of nominees,
setting up of the verification Committee and voting) was conducted pursuant to the
new Rules of Procedure.

As indicated in the said Hansard and evidenced by the aforementioned Affidavit and
not denied by the Applicant, a total of seventeen nominees from various political
parties and other special interest groups were presented to the Parliament of Uganda
constituted as an Electoral College and nine of them were elected to the EALA.

It is also our view that, contrary to the Applicant’s assertion, there is no requirement
to be deduced from Article 50(1) of the Treaty that the said election rules should
provide for specific slots for the interest groups set out in the Article or that they
should provide for guarantees of representation, specifically of women, youth and
persons with disabilities or any specified grouping provided for by Article 50(1) where
such representation is not “feasible.” This Court is not clothed with the jurisdiction to
determine such feasibility which is, in any event, left to the discretion of the National
Assemblies of Partner States.

Further, as it was recently decided by this Court in Abdu Katuntu Vs The Attorney
General of Uganda ¢ The Secretary General of the East African Community ¢ 9
Interveners, Ref. No. 5 of 2012, p. 29, that:

“while Article 50 provides for the National Assembly of each Partner State to elect
nine members of the EALA, it gives no directions on how the election is to be
done, except for the stipulation that the nine must not be elected from members
of the National Assembly and as much as feasible, they should represent specified
groupings. Instead, it is expressly left to the National Assembly of each partner State
to determine its procedure for the election as was held in the Anyang’ Nyongo case
that: *.. while the Article provides that the nine elected members shall as much as
feasible be representative of the specified groupings, by implication, it appears that
the extent of feasibility of such representation is left to be determined in the discretion
of the National Assembly’

This is in recognition of the fact that each Partner State has its peculiar circumstances
to take into account. Here, we take judicial notice of the fact that the number of
political parties in the Partner States differ from one State to another. In some of
them, there are more than a dozen political parties, namely, Kenya and Tanzania.
In our view, this explains why the framers of the Treaty in their wisdom, for the
purposes of uniformity for all the Partner States used the word ‘various’ to allow for
the diversity in their circumstances.”

While the holding above specifically refers to political parties, our view is that the
same applies to other specified groupings provided for under Article 50(1) of the
Treaty as well.

Regarding the issue of consultations and consensus as envisaged by Rule 13(1) and
(2) of Appendix B of the impugned Rules, it is important to note that the said Rule
flows from Rule 13 of the Rules of Procedure. The latter Rule is itself a creature of
Article 50(1) of the Treaty, which obliges National Assemblies of Partner States to
determine the procedure for election of EALA members.
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83.

84.

85.

86.

87.

88.

89.

We have also carefully perused Appendix B of the Rules of Procedure and it has the

following provisions:

I. The procedure The creation of a Verification Committee — Rules 8, 10 and 11;

II. Campaigns by nominated candidates — Rule 12 (1);

III. Voting by secret ballot for nomination of candidates — Rules 3, 4, 5 and 6;

IV. — Rule 12(2);

V. Declaration of the results of election — Rule 14;

VI. Publication in the Gazette — Rule 15;

VII. Transmission of names of elected members to the Secretary General of the East
African Community - Rule 16.

Rule 13(1) and (2) of Appendix B aforesaid provides for consultations and consensus

in the elections of members to the EALA. This Rule is located between the provisions

on voting by secret ballot in Rule 12 and declaration of results in Rule 14. It is unclear

to us and no explanation was offered by the 1st Respondent why such procedure

should exist at such a crucial stage of the electoral process. We say so because, in any

election, consultations and consensus-building are done in the earliest stages of the

electoral process and certainly not after voting. Therefore, any provision that imposes

consultations and consensus after voting is unusual.

Further, it is our view that any attempt by the Rules to tamper with the smooth conduct

of the electoral process as envisaged by Article 50 of the Treaty and as articulated in

the Anyang’ Nyongo case and in the Mbidde case would amount to a clear violation of

the said Article.

We are alive to the fact that in the Katuntu case, this Court noted that the specific

prayer in issue was whether all the six political parties represented in the Parliament

should be guaranteed a representation in the EALA by the Rules of Procedure. This

Court held and as it has also held above that no such a guarantee exists for all political

parties represented in Parliament or any other group specified in Article 50(1).

Before we depart from this issue, we would like to reiterate that in the interpretation

of the Treaty, we are guided by the Vienna Convention on the Law of Treaties, Article

31(1) which reads:

“1. A treaty shall be interpreted in good faith in accordance with the ordinary meaning

to be given to the terms of the treaty in their context and in the light of its object and

purpose”

Applying the above principle and based on the facts set out herein, it is clear to us

that, Rule 13 and the rules in Appendix B, save for Rule 13 (1) and (2), in substance,

meet the benchmark set out in Article 50 (1) of the Treaty. Rule 13 of Appendix B as

found above is alien to both the spirit and requirements of Article 50(1) of the Treaty.

Although the Applicant adduced no evidence that the impugned Rule 13(1) and

(2) of Appendix B was used in the last EALA elections, we are of the view that the

impugned Rule if left in the Rules of Procedure, can derail the electoral process. In

that regard, we shall make an appropriate order in this Reference.

Accordingly, the answer to issue No. 2 is that the Rules of Procedure save for Rule

13(1) and (2) of Appendix B, are in substance, consistent with the Treaty provisions.

Issue No. 3: Whether or not the Rules were gazetted and if not, whether the failure to

gazette rendered them null and void
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Submissions

90.

91.

92.

The Applicant’s Counsel submitted that the Rules of Procedure were never gazetted as
required by the law, while stating that what was published was only a General Notice.
He further asserted that the law on the requirement of gazetting the rules stems from
Section 16 of the Interpretation Act, Cap 3, Laws of Uganda and that gazetting being
a mandatory requirement, failure to do so renders the Statutory Instrument null and
void.

It is also his submission that the requirement for gazetting the Rules of Procedure
for election of members of EALA 2012 is even more profound and critical in view
of the intended beneficiaries, that is, the persons falling in the categories specified in
Article 50(1) of the Treaty, who were interested in seeking nomination and election
as members of the EALA. He prayed that the Court makes a finding that the Rules of
Procedure for election of members of the EALA, 2012 are null and void for want of
due publication in the Gazette.

Learned Counsel contended that the said Rules were sufficiently gazetted as required
by the law. He further asserted that there is no express and mandatory provision as to
the form (whether by a notice or Legal Supplement) by which the said Rules are to be
published under the 1995 Constitution of the Republic of Uganda, the Interpretation
Act, Cap 3 and or the Rules of Procedure of the Parliament of Uganda, 2012. Mr
Kaahwa did not submit on this issue.

Counsel for the Interveners associated himself with the 1st Respondent’s Counsel
and contended that the Rules were sufficiently gazetted as required by the law in
Uganda.

Decision of the Court on Issue no. 3

93.

94.

95.

As the issue stands and according to the submissions of Counsel for the Applicant, the
latter seeks a declaration that no valid Rules of Procedure for the election of members
of the East African Legislative Assembly, 2012 were passed by the Parliament of
Uganda since they were not duly gazetted, and that therefore, the said Rules are null
and void.

Both Counsel for the Applicant and the 1st Respondent have indicated in their
respective submissions that the matter of gazetting laws and rules after their enactment
by the Parliament is governed by relevant Ugandan laws, mainly the Constitution of
the Republic of Uganda and the Interpretation Act, Cap 3. It goes without saying
that, consequently, the competent Ugandan institutions provided for by the said laws
should resolve questions arising out of this matter.

The Court therefore, declines the Applicants invitation to determine this issue,
which, manifestly, falls outside its jurisdiction as provided for by Articles 23 and 27
as read together with Article 30 of the Treaty.

Issue No .4- Whether in view of the Court’s finding on issues 2 and 3, any acts,
decisions made or elections conducted by the Parliament or Government of Uganda
pursuant to the Rules are null and void.

Submissions

96.

The Applicant’s Counsel invited the Court to interpret Article 50(1) of the Treaty
to determine the Applicant’s contention that the impugned Rules are a nullity and
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97.

98.

inconsistent with the Treaty for the reasons given in his submissions on issues 1 and
2.

On the contrary, Counsel for the 1st Respondent reiterated his submissions made
under issues 2 and 3, and maintained that the Rules of Procedure for the election
of members of the EALA are substantially consistent with the provisions of Article
50(1) of the Treaty. He further contended that since the said Rules were duly gazetted
and considering his submissions on issues 2 and 3, all the acts and elections carried
out under the impugned Rules were and are valid.

Mr. Kaahwa did not submit on this issue.

For his part, Counsel for the Interveners contended that under Article 52 of the
Treaty, this Court is not vested with the jurisdiction to entertain issues relating to the
election of members of the EALA since those matters are reserved to the National
Assemblies of Partner States. He then referred the Court to Anyang” Onyango and
Mtikila cases in support of his stance.

Decision of the Court on Issue No. 4

99.

100.

101.

In light of our findings on issue No. 2, we reiterate our decision that the Rules of
Procedure for election of members of the EALA, save Rule 13(1) and (2) of Appendix
B, were in substance consistent with the provisions of Article 50(1) of the Treaty.
As for issue No. 3, we have resolved that it did not fall under the jurisdiction of
the Court under Articles 23 (1) and 27(1) as read together with Article 30 of the
Treaty. Furthermore, guided by the said Articles as read together with Article 52 of
the Treaty, we restate our view that, matters raised under issue No.4 revolve around
the election of members of the EALA conducted by the Parliament of Uganda and
therefore, questions related thereto are within the ambit of Article 52 of the Treaty
and have to be dealt with by the competent institution of the Republic of Uganda.
Under the Ugandan law, that jurisdiction is reposited in the High Court of Uganda.
For the above reasons, we answer issue No.4 in the negative.

Issue No. 5 Whether the parties are entitled to the remedies sought

Counsel for the Applicant contended that the Applicant is entitled to the remedies
sought.

Counsel for the 1st Respondent, on his part, asserted that the Applicant is not entitled
to the reliefs sought in the Reference.

The 2nd Respondent’s Counsel brought to the Court’s attention the matter of
cause of action and invited the Court to establish whether or not he is the proper party
before the Court. Relying on authorities, namely, P.C. Mogha, The Law of Pleadings
in India (Eastern Law House, Calcutta 1989); N.S. Brindra’s Pleadings and Practice
(8th ed), Allahabad 1997; Mulla: The Code of Civil Procedure, (16th ed) by Solil Paul
and A. Srivastava; EAC] Appeal No. 1 of 2011: The Attorney General of the Republic of
Kenya Vs Independent Medical Legal Unit and EACJ Appeal No. 4 of 2012: Legal Brains
Trust (LBT) Limited Vs The Attorney General of the Republic of Uganda), he asserted
that the matters before the Court in the Applicant’s case do not evince or show a
cause of action envisaged under the Treaty to necessitate proceedings against him.
He then pointed out that it is only in her submissions that the Applicant alleged that
the 2nd Respondent violated the Treaty. He asserted that the Applicant’s conduct,
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which is a violation of Rule 38 prejudiced him and took him by surprise since it
denies him the chance to respond to such allegations in his pleadings. In support of
his stance that parties are bound by their pleadings and that the Court cannot grant
relief that had not pleaded, he referred the Court to Interfreight Forwards (U)Ltd Vs
East African Development Bank [1009-1994] EA 117, 125, Order JSC and Captain
Harry Vs Caspar Air Charters Limited [1956] EACA 139, 140.

102. It is his submission that given the chronology of actions vigilantly taken by the
2nd Respondent within his lawful province of duty, which actions have not been
contested, no failure on his part can be alleged as far as the process of election of the
EALA by the Parliament of Uganda is concerned (see Mbidde case).

103.  He invited the Court to take note of the fact that given his role and taking into
account the relevant provisions of the Treaty, the Constitution of the Republic of
Uganda and the Parliament Elections Act of Uganda, he had no cause whatsoever,
right obligation to take any cause of action other than the one he took. He therefore
submitted that the Applicant was not entitled to any remedy sought against the 2nd
Respondent and that the Court should dismiss the Reference against him with costs.

104.  With regard to declarations and orders sought by the Applicant, the Interveners’
Counsel submitted that the Mbidde case has examined the law on declaration and
invited the Court to take into account the Court’s findings in that judgment.

105.  Learned Counsel further submitted that EALA members were already sworn
in and the Assembly has been in place since the elections were held and that the
doctrine of prospective annulment applies in such a situation, referring the Court to
Calist Mwatela & 2 others Vs EAC, Application No. 1 of 2005.

106. It is also the Counsel’s submission that the recognition of elected members
of the EALA is a function of the law as provided under the Treaty and the Rules
of Procedure. That, given the chronology of actions taken by the 2nd Respondent
within his lawful province of duty, and contrary to the Applicant’s assertions in his
pleadings, the 2nd Respondent was bound by the Treaty and the Rules of Procedure
to take cognizance of the election of all members of the EALA as duly communicated
to him.

107.  Mr. Semuyaba further submitted that, following the developments in the
Parliament of the Republic of Uganda and in the absence of any challenge of elections
of members of the EALA or any other impediment, the 3rd EALA with duly elected
members from all the Partners States was constituted on 5th June 2012.

Counsel therefore asserted that the Applicant was not entitled to the reliefs sought in
the Reference and prayed that the same be dismissed with costs.

Decision of the Court on Issue No. 5
108.  From the pleadings and the submissions, the Applicant seeks declarations and
orders:
a) “That the said Rules of Procedure for election of members of the EALA 2012 are
null and void;
b) That the said Rules are inconsistent with or otherwise an infringement of the
provisions of Articles 23(1), 27(1), 38(1) and 50(1) of the Treaty;
c) That the nomination and subsequent election of the members of the EALA by
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d)

f)

g

109.
pleadings and evidence on record. In light of our findings and conclusions on the
issues herein, we make the following declarations and orders:

1.

4.

the Parliament of Uganda conducted under or in pursuance of the said Rules is
not only unlawful but an infringement of the Treaty and therefore ought to be set
aside;

That the 2nd Respondent ceases to recognize the persons elected by the Parliament
of Uganda to the EALA;

That the 1st Respondent be ordered to cause the enactment of Rules of Procedure
for the Election of members of the EALA that are in conformity with Article
50(1) of the Treaty;

That an order that fresh nominations and elections of the EALA members from
Uganda be conducted under proper Rules of Procedure; and

That the Respondents be ordered to pay the costs of the Reference.”

We have considered Counsel’s submissions and taken into consideration the

Prayers (a), (b) and (e) are disallowed, save for our findings with regard to Rule
13 (1) and (2) of Appendix B of the 2012 Rules of Procedure. Consequently, the
Court orders the 1st Respondent to cause the amendment of Rule 13 (1) and (2)
of Appendix B of the 2012 Rules of Procedure to bring it into conformity with
Article 50(1) prior to the next EALA elections.
Prayers (c), (d) and (f) are disallowed.
On costs, the Applicant has partially succeeded and shall be awarded a quarter of
the taxed costs to be borne by the 1st Respondent.

Conclusion
In conclusion, the Reference is determined in the above terms. The Applicant
shall be awarded a quarter of the taxed costs to be borne by the 1st Respondent

It is so ordered.

%%



East African Court of Justice- First Instance Division
Reference No. 7 of 2012

Antony Calist Komu And The Attorney General of the United Republic of Tanzania

Jean-Bosco Butasi, PJ, Isaac Lenaola, DPJ, Faustin Ntezilyayo,
September 26, 2014

Categories of contestants in EALA elections- Proportional Representation - Political
parties not guaranteed representation in EALA - Preliminary Rulings of national courts
- Special interest groups- The principle of res sub-judice- Whether, the Parliament of
the United Republic of Tanzania violated the Treaty in its formulation of groups of
categories of contestants - Whether the official Opposition Party in Parliament had an
automatic chance of representation in EALA.

Articles 6(d), 7, 8, 23, 27, 30, 33,34 and 50 of the Treaty - Rules 1(2) and 24 of this
EAC] Courts Rules of Procedure, 2010- Rule 5(5) East African Legislative Assembly
Election Rules , 2007(Tanzania) - Order No.12 , The Parliamentary Standing Orders
(Tanzania).

The United Republic of Tanzania enacted, the East African Legislative Assembly
Election Rules in 2007 pursuant to Article 50 of the Treaty and Standing Order No.
12 of the Parliamentary Standing Orders. Rule 5(5) thereof provided for criteria by
which Political Party which is entitled to sponsor candidates, were to submit names.
This included three groups: Women; Zanzibar; Opposition Parties; and Tanzania
Mainland.

The Applicant, Antony Calist Komu was a member of Chama Cha Demokrasia na
Maendeleo (CHADEMA), an opposition political party in the United Republic of
Tanzania. In that capacity, he had sought election as a representative of Tanzania
to the East African Legislative Assembly in an election conducted in the National
Assembly of Tanzania on 17th April, 2012. Unsuccessful in his bid, the Applicant
filed Petition No.1 of 2012 in the High Court in Dodoma, Tanzania challenging the
election of certain persons to the EALA.

On 15th June, 2012, he filed the present Reference to challenge the said election on
grounds inter alia, that in conducting the said election, the National Assembly of
Tanzania violated Article 50 of the Treaty. The Applicant also averred that TADEA,
a Political party the had norepresentation in the National Assembly was allowed to
field a candidate in violation of the rules .

The Respondent contented that the Reference lacked merit and was sub-judice.

Held:
1) The fact that there was a petition pending at the High Court in Dodoma did not oust
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2)

3)

4)

5)

6)

the jurisdiction of the Court. Even if the Parties in both the Petition pending before
the High Court and the Reference may be the same, and the election of 17th April
2012 may be the general subject matter of both cases, the competence of the two
Courts would exclude the principle of res sub-judice. Furthermore, none of the two
Courts had conclusively determined any aspect of the subject matter of the present
dispute. Whether or not the national Court had invoked Article 34 of the Treaty,
made no difference as the Reference raised triable issues that were properly within
the mandate and jurisdiction of the EAC].

Rule 5(5) of the Election Rules created political parties as the sole basis for an election
under Article 50. All other categories such as gender, special interest groups and shades
of opinion were subsumed into this single category. The categorization creating slots
for opposition political parties, generally, and Tanzania Mainland under that larger
categorization was a violation of Article 50(1) of the Treaty.

To the extent that the election of members of the East African Legislative Assembly
conducted by the National Assembly of Tanzania on 17th April, 2012 was premised
on only political parties as the sole grouping as opposed to all the other groups
envisaged in Article 50(1) of the Treaty then, the further creation of other categories
violated the said Article.

The application of the principle of proportional representation in Standing Order No.
12 and thereafter its execution in rule 5(5) does not flow from the language, tenor and
spirit of Article 50(1) of the Treaty.

It would defeat the whole purpose of an election to guarantee the outcome thereof.
Thus no group under Article 50(1), including an opposition political a party, is
guaranteed representation in the EALA.

The National Assembly of Tanzania violated Article 50(1) of the Treaty by allowing
TADEA, a political party without representation in the National Assembly to field a
candidate in the election of 17th April, 2012 for representatives to the EALA.

Cases cited:
Abdu Katuntu v. Attorney General of Uganda, Reference No. 5 of 2012
Christopher Mtikila v. AG of Tanzania and Others, EAC] Reference No.2 of 2007

Judgment

Introduction

1.

The Applicant, Antony Calist Komu (hereinafter “the Applicant”) is a member of
Chama Cha Demokrasia na Maendeleo (CHADEMA), a political party in the
United Republic of Tanzania (hereinafter “Tanzania”), a Partner State within the
East African Community (hereinafter the “EAC”). In that capacity, he had sought
election as a representative of Tanzania to the East African Legislative Assembly
(hereinafter “EALA”) in an election conducted in the National Assembly of Tanzania
on 17th April, 2012. He was unsuccessful in his bid and on 15th June, 2012, he filed
the present Reference to challenge the said election on grounds inter alia, that in
conducting the said election, the National Assembly of Tanzania violated Article 50
of the Treaty for the Establishment of the East African Community (hereinafter “the
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Treaty”).

2. 'The Reference is premised on the provisions of Articles 6(d), 7, 8, 23, 27, 30, 33 and
50 of the Treaty, Rules 1(2) and 24 of this Court’s Rules of Procedure as well as the
Vienna Convention on the Law of Treaties.

3. It is supported by the Hansard Report of the Parliament of Tanzania for 17th
April, 2012, the Witness Statement dated 3rd October, 2013 and oral evidence of
the Applicant, the Witness Statement dated 4th October, 2013 and oral evidence of
John Mnyika, a counter Affidavit sworn on 22nd November, 2013 by the Applicant
and Affidavits sworn on 4th October, 2013 and on 19th November, 2013 by Edson
Mbogoro, Learned Counsel for the Applicant. A reply to the Response by the
Respondent was also filed on 17th March, 2013.

4. The Respondent is the Attorney General of Tanzania and in opposition to the
Reference, he filed a Notice of Preliminary Objection dated 26th February, 2013,
accompanied by his substantive response to the Reference. On 1st November, 2013,
he filed an Affidavit sworn on 31st October, 2013 by Thomas Didimu Kashililah,
Clerk of the National Assembly of Tanzania and on 1st November, 2013, he filed
another Affidavit sworn on 31st October, 2013 by Oscar Godfrey Mtenda, Chief
Parliamentary Legal Counsel in the National Assembly of Tanzania.

5. Both Parties also filed written submissions in support of their rival positions in the
Reference.

Representation
6. Mr. Edson Mbogoro represented the Applicant while Mr. Obadiah Kameya and Mr.
Mark Mulwambo represented the Respondent.

Factual background

7. From the pleadings filed by the Parties, it is the manner in which the process envisaged
under Article 50(1) of the Treaty was undertaken by the National Assembly of
Tanzania on or prior to the 17th April, 2012 that is the subject of this Reference. That
Article provides that:
“The National Assembly of each Partner State shall elect, not from among its Members,
nine Members of the Assembly, who shall represent as much as it is feasible, the
various Political Parties represented in the National Assembly, shades of opinion,
gender and other special interest groups in that Partner State, in accordance with
such procedure as the National Assembly of each Partner State may determine.”

8. The issues arising from the election of Tanzanias representatives to EALA on 17th
April 2012, pursuant to the above provision will shortly become apparent.

The Applicant’s Case

9. The Applicant, in his Reference and in all the supporting pleadings elsewhere
mentioned above, has set out his case as here below: Firstly, that during the election
for Tanzania’s representatives to the EALA, the Speaker of the National Assembly of
Tanzania conducted the election in four categories of representation contrary to the
express provisions of Article 50(1) of the Treaty. Those categories were:
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i. GroupA - Women
ii. GroupB - Zanzibar
iii. GroupC - Opposition Political Parties
iv. GroupD - Tanzania Mainland.
10. Secondly, that had the proper formulae been applied, the Applicant, as the sole

candidate offered for election by his political party of choice, CHADEMA, would
have been elected to the EALA but instead the skewed Rules ensured that he was not
elected and candidates offered by smaller parties like Civic United Front (CUF) and
NCCR - Mageuzi were elected instead.

11. Thirdly, during the election, Article 50 was further violated when a political party,

12.

Tanzania Democratic Alliance (TADEA) was allowed to field a candidate while it had
no representation at all in the National Assembly.

Fourthly, that a proper interpretation of Article 50 as read with this Court’s decision
in the Anyang’ Nyongo Case (i.e. Anyang’ Nyongo & others vs. AG. of Kenya and
Others, Ref. No.1 of 2006), would have led to the following formulae of elections to
the EALA:

i. GroupA - Gender (specifically women)

ii. GroupB - Zanzibar

iii. GroupC - Official Opposition Political Party
iv. GroupD - Other Opposition Political Parties
v. GroupE - Tanzania Mainland

Oral Evidence Tendered by the Applicant

It is important to note at this stage that the Applicant tendered oral evidence and
was cross-examined by Counsel for the Respondent and also called one witness,
John Mnyika, the Member of Parliament for Ubungo Constituency and Director of
Information and Publicity for CHADEMA, in support of his case.

13. While the Applicant in his oral evidence largely reiterated his case as summarized

elsewhere above, John Mnyika went further to clarify the basis for the proposition
that CHADEMA was entitled to representation in the EALA. His evidence in that
regard was that CHADEMA has 49 Members in the National Assembly of Tanzania
while Chama Cha Mapinduzi (CCM) has 258 Members and CUF has 36 Members
and therefore, in his view and in CHADEMA’s view, their representation in EALA
ought to be mathematically calculated at 14%, 74% and 10%,respectively, so that:

i. CHADEMA would have one (1) member in EALA;

ii. CCM would have seven (7) Members and,

iii. CUF would have one (1) Member.

14. It is instructive to note that Tanzania, like all other EAC Partner States, is entitled to

nine (9) members in the EALA and so according to him, the above formulae would
cater for all political parties in order of their numerical strengths in the National
Assembly. In addition and to meet the gender and other criteria set out in Article
50(1) of the Treaty, Mnyika’s evidence was that since CCM would have been

entitled to seven (7) members under the above proposal, then it was up to CCM to
ensure that those other groups and categories are catered for in the quota allocated to
it. It would seem therefore that his position and that of the Applicant is that all those
other categories and groups would somehow find representation in CCM prior to and



Antony Komu v AG United Republic of Tanzania

15.

during the election as opposed to having their distinct and separate representation at

the election and later at the EALA.

He also explained what efforts he had made within the National Assembly to have

the above proposal passed but he was unsuccessful hence his support for the orders

sought in the Reference.

i. Lastly, it was the Applicant’s submission that for all the above reasons, the
following orders should be granted in his favour : Declaration that the election for
Members of the East African Legislative Assembly conducted by the Parliament
of Tanzania on 17/4/2012 was in flagrant violation of Article 50 of the Treaty for
the Establishment of the East African Community;

ii. Declaration that in obtaining the representatives from Groups C and D,
Article 50 of the Treaty for the Establishment of the East African Community
envisages, inter alia, the observance and compliance of the principle of
proportional  representation;

iii. Order prohibiting the Parliament of Tanzania from further violation of Article
50 of the Treaty for the Establishment of the East African Community
by not complying with the principle of = proportional  representation  and
allowing candidates from political parties which are not represented
in the National Assembly to contestin  the said election; and

iv. Order that the costs of this Reference be made by the Respondent”.

The Respondent’s Case
16. The Respondent, from the outset and by his Notice of Preliminary Objection seeks

17.

18.

19.

that the Reference should be struck off on the grounds that:

i. Itis frivolous, vexatious and an abuse of Court process;

ii. Itis wrongfully before this Court and is contrary to the Rules of Procedure of this
Court; and

iii. It is without merit and should be dismissed for being res sub-judice.

In submissions, Counsel for the Respondent argued that the Reference is frivolous,

vexatious and an abuse of Court process because, instead of applying for the High

Court in Dodoma to refer the dispute before it in Petition No.1 of 2012, on the same

subject matter, for a preliminary ruling of this Court under Article 34 of the Treaty,

the Applicant ignored that procedure and filed the present Reference. That the said

action, it is urged, amounts to a deliberate disregard of the Law and this Court’s

Procedures.

As to whether or not the Reference is improperly before the Court, the Respondent’s

submission is that the copy of the Hansard of the National Assembly annexed to the

Reference was illegally obtained and should not be used in these proceedings. In that

regard, that without any proper document to support it, then the Reference is not

properly before the Court and should be struck off.

Regarding the Claim of res sub-judice, it is the Respondent’s case that Petition No.1

of 2012 aforesaid had a prayer to the effect that a declaration should be made that

Article 50 of the Treaty had not been complied with in the elections to the EALA and

since the same prayer has been replicated in this Reference, then the doctrine of res

sub-judice must be invoked and the Reference struck off.
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20. The Respondent in the alternative seeks that the Reference should be dismissed for
lack of merit because:

i

ii.

iii.

iv.

Firstly, the operative words in Article 50(1) are “as much as is feasible” in ensuring
the representation set out therein. Further, that, in interpreting the said Article,
the National Assembly of Tanzania considered that for there to be“feasibility”, the
four categories created under Rule 5(5) of the EALA Election Rules should be the
basis for the election and that the said categories are, in his view, lawful within the
meaning of Article 50(1) aforesaid and the interpretation given to it by this Court
in Anyang’ Nyongo (supra);

Secondly, that “proportional representation” in the unique context of Tanzania
was neither possible nor practical because of the necessity to bring on board
Zanzibar as a special interest category and conversely, the Official Opposition
Political Party could not be considered a separate category or special interest
group as opposed to other opposition political parties;

Thirdly, the fact that TADEA fielded a candidate for election was within the
provisions of the EALA Elections Rules as every opposition political party was
entitled to do so under those Rules;

Fourthly, that CHADEMA had the opportunity to field three candidates in every
category in the election, but it chose to field only one candidate in the entire
election and when the candidate was unsuccessful in his bid, then such failure
cannot be attributed to non-compliance with Article 50(1) of the Treaty; and
Fifthly, an election is not akin to a nomination and no candidate in a contested
election is assured of an automatic election. In that regard, the Applicant’s
assumption that, as the sole candidate offered by CHADEMA to contest the
EALA election, then he was assured of being elected, was a misplaced assumption
not backed by reality and the Law.

For the above reasons, the Respondent prays that the Reference should be dismissed
with costs.

Applicant’s response to the preliminary objection
21. The Applicant in answer to the Notice of Preliminary objection filed by the Respondent
stated that:

a)

b)

The Reference was neither frivolous, vexatious nor an abuse of Court process
and in the context of the definition of those words in the Black’s Law Dictionary,
5th Edition, the Respondent’s submission in that regard was misguided. In any
event, that the Applicant has shown a sufficient interest in the matter at hand
and the decision of the Court, if made in his favour, would assure that in future
elections to the EALA, Tanzania would ensure that the Ruling Political Party does
not abuse its majority numbers in Parliament to the detriment of the Official
Opposition Political Party; and

The Reference is properly before the Court and the submission to the contrary is
vague and does not disclose what provisions of the Law have been violated and
in any event, the objection as framed in submissions is not a pure point of law
and cannot pass the threshold of a preliminary objection as expressed in Mukisa
Biscuit Manufacturing Co. Ltd vs. West End Distributors Ltd (1969) E. A 696 per
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Sir Newbold.

22. The argument made in that regard is that whereas a copy of the Hansard of the
National Assembly was obtained and filed in this Court without the special leave
of the Assembly under section 19(1) of the Parliamentary Immunities, Powers and
Privileges Act, Cap.296 Laws of Tanzania, even if that Hansard were to be expunged
from the record, the Reference, premised on other independent evidence, would still
stand.

23. On the question whether the Reference is barred by the doctrine of res sub-judice,
quoting S.10 of the Indian Civil Procedure Code and Sarkar’s Law of Civil Procedure,
8th Edition, Vol.1 at page 46, Counsel for the Applicant submitted that, looking
at the prayers in Petition No.1 of 2012 in the High Court at Dodoma vis-a-vis the
present Reference, it is clear that in the two suits, the only common issue is that the
previous suit is still pending before the High Court aforesaid. Further, it is urged that,
contrary to the Respondent’s assertion, the High Court at Dodoma has no jurisdiction
to interpret the Treaty and is therefore an incompetent Court in that regard and in
any event, that the reliefs sought in both cases “are worlds apart”.

24. The Applicant, for the above reasons, is therefore of the firm view that the Preliminary
Objections are without merit and should be overruled.

Scheduling Conference
25. At the Scheduling Conference held on 6th September, 2013, Parties agreed on the
following issues:

i. That the Parliament of the United Republic of Tanzania held election
of Members of the East African Legislative Assembly on the 17th day of
April 2012 and the Claimant participated in the election as a contestant but was
unsuccessful;

ii. According to Article 50 of the Treaty for the Establishment of the East African
Community, the election of contestants to the East African Legislative Assembly
should have representation as much as it is feasible from various political parties
represented in the National Assembly, shades of opinion, gender and other
special interest groups in that Partner State, in accordance with such procedure
as the National Assembly of each Partner State may determine;

iii. The procedure that was adopted by the Tanzanian Parliament in conducting the
said elections was by creating four categories of representation namely:

a) GroupA - Gender

b) GroupB - Tanzania Zanzibar

c) GroupC - Opposition Political Parties
d) GroupD - Tanzania Mainland

iv. That the Claimant contested through Group C which was meant for Opposition
Political Parties; and

v. One contestant, a member from TADEA, a political party contested under Group
D - Tanzania Mainland.
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Points of Disagreement/Issues for Determination

i.  Whether or not the Reference before this Court is frivolous, vexatious and an
abuse of the Court process;

ii. Whether or not, the Reference is wrongfully before this Court and is contrary to
the Rules of Procedure of the Court;

iii. Whether or not, the Reference has no merit and should be dismissed for being res
sub-judice;

iv. Whether or not, the Parliament of the United Republic of Tanzania violated
Article 50 of the Treat for the Establishment of the East African Community by
formulating groups of categories for contestants namely:

a) GroupA - Gender

b) GroupB - Tanzania Zanzibar

c) GroupC - Opposition Political Parties
d) GroupD - Tanzania mainland

v. Whether or not, the election of Members of the East African Legislative
Assembly on the basis of groups C and D categories violated the Principle of
Proportional Representation as provided for under Article 50 of the Treaty for
the Establishment of the East African Community;

vi. Whether or not, the failure of CHADEMA to get a single representative in the
East African Legislative Assembly was caused by non-compliance with Article 50
of the Treaty for the Establishment of the East African Community;

vii. Whether or not, Article 50 of the Treaty for the Establishment of the East African
Community provides a right for representatives of the Official Opposition Party
in Parliament to an automatic chance of representation in the East African
Legislative Assembly; and

viii. Whether or not, the Parties are entitled to the remedies sought.

Determination

26.

We have considered the matter in the context of the pleadings and submissions
made by both Parties and we find it prudent to begin by addressing the three issues
raised in the Notice of Preliminary Objection filed together with the Response to the
Reference by the Respondent. Those issues are in any event issues Nos. I, II, and III
in the points of disagreement and which we are required to determine.

Issue No.1: Whether or not the Reference before this Court is frivolous, vexatious and
an abuse of the Court process:

27. The Respondent has urged the point that because the Applicant filed a separate suit at

28.

the High Court in Dodoma (Petition No. 1 of 2012), then he had alternative remedies
available to him in that Court and he ought not to have filed the instant Reference.
Further, that he should only have approached this Court by way of a preliminary
ruling under Article 34 of the Treaty.

On our part, we deem it fit to look at the Reference holistically. In doing so, it is
obvious to us that the Reference is primarily based on an interpretation of Article
50 of the Treaty and whether the election conducted in the National Assembly of
Tanzania on 17th April 2012 met the expectation and the threshold created by that
Article.
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29. That issue is certainly not frivolous, vexatious nor an abuse of Court process because

30.

31.

32.

33.

34,

under Article 27 of the Treaty, it is the mandate of this Court to interpret and apply

the Treaty in matters placed before it for determination.

As regards the issue whether any person was properly elected under Article 50

aforesaid, Article 52 of the Treaty provides as follows:

“1) Any question that may arise whether any person is an elected member of the
Assembly or whether any seat on the Assembly is vacant shall be determined by
the institutions for the Partner State that determines questions of the election of
members of the National Assembly for the election in question; and

2) The National Assembly of the Partner States shall notify the Speaker of the
Assembly of every determination made under paragraph 1 of this Article”

The Applicant, it is obvious to us, filed Petition No.1 of 2012 at the High Court in

Dodoma to challenge the election of certain persons to the EALA pursuant to the

above Article. The Reference on the other hand challenges the interpretation given to

Article 50(1) of the Treaty by the National Assembly in promulgating Rules to govern

the conduct of an election under that sub-Article as opposed to the election per se

and this can be seen from the prayers in the Reference which have been set out above.

The Reference is also only one in a long series that this Court has had to determine

in similar circumstances. In Christopher Mtikila vs. AG of Tanzania and Others,

Reference No.2 of 2007, for example, this Court declined to entertain and instead

opted to strike out the Reference and in doing so, partly stated as follows:

“We are at one with Mr Mwalimu when he referred us to page 20 of the judgment of

this Court in Prof. Anyang’ Nyongo where it was said:

‘We agree that if the only subject matter of the Reference were those circumstances

surrounding the substitution of the 3rd interveners for the said four Claimants, this

Court would have no jurisdiction over the Reference’

In that Reference, four Claimants averred that they had been properly nominated

by their political parties within NARC but that the Chief Whip unilaterally and

pompously sent in his list of names which excluded the four names. The Court
said that if it was only called upon to substitute names, that is, act as if there was
an election petition, the court would not have jurisdiction. That would have been
properly the domain of the Kenyan Courts. That is also the case with regard to this

Reference - the declaration that two persons were improperly elected and that they

are not Members of the Legislative Assembly is the domain of the High Court of

Tanzania and not this Court.

We, therefore, hold that this Court has no jurisdiction to entertain this Application

which seeks to annul the elections held by the National Assembly in October, 2006.

We allow the preliminary objection raised and dismiss the Reference with costs for

one advocate for each Respondent.”

We agree with the above holding and would only add that the fact that there is a

petition pending at the High Court in Dodoma would not by that fact alone oust the

jurisdiction of this Court and whether or not that Court had invoked Article 34 of the

Treaty, would have made no difference in that regard.

Article 34, for avoidance of doubt, provides that:

“Where a question is raised before any court or tribunal of a Partner State concerning
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35.

the interpretation or application of the provisions of this Treaty or the validity of
the regulations, directives, decisions or actions of the Community, that court or
tribunal shall, if it considers that a ruling on the question is necessary to enable it
give judgment, request the Court to give a preliminary ruling on the question”
While the High Court at Dodoma has not sought any preliminary ruling on any
question placed before it pursuant to the above Article, we are certain that the
Reference as framed and argued, raises triable issues properly within the mandate
and jurisdiction of this Court and is therefore neither frivolous and vexatious nor an
abuse of the Court process, as argued by the Respondent.

We accordingly overrule this limb of the Preliminary Objection.

Issue No.2: Whether or not, the Reference is wrongfully before this Court and is
contrary to the Rules of Procedure of this Court:

36. The issue arising here is whether the Hansard of the National Assembly of Tanzania

was unlawfully procured and whether it can form part of the evidence to be considered
by this Court.

37. We shall take very little time with this issue because whereas there is no evidence

that the Applicant obtained leave of the National Assembly pursuant to S.19 of the
Parliamentary Immunities, Powers and Privileges Act before introducing the Hansard
Report of 17th April, 2012 as evidence in this Court, the record would show that such
leave was sought on 20th December, 2013, and obtained on 31st December, 2013.
Time notwithstanding therefore, as at the date of the hearing, the Hansard Report
was before this Court and was liberally referred to by both Parties. In any event, John
Mnyika, a member of the National Assembly and who was deeply involved in the
proceedings of the National Assembly on the material day, also gave oral evidence in
Court and largely confirmed the contents of the said Hansard Report.

38. The wider interests of justice would in the circumstances necessitate that we should

accept and admit the Report as properly filed, and overrule the objection as framed
above.

Issue No.3: Whether or not, the Reference has no merit and should be dismissed for
being res sub-judice:

39. The merit of the Reference or lack thereof is a matter to be considered in its totality

and after all aspects of it have been determined and so at this stage, we shall only
apply our minds to the issue whether it is barred by the doctrine of res sub-judice.
In the Lawdictionary.org (Black’s Dictionary online), “sub-judice” is defined as the
Latin term for “under a Judge; a matter or case that is before a judge or court for
determination”. Res sub-judice is the rule that stops multiplicity of litigation and gives
a boost to meaningful and serious litigants only. It is the Respondent’s contention
in this regard that all the prayers in the Reference have also been sought in Petition
No.1 of 2012 pending before the High Court in Dodoma and therefore, this Petition
is barred by the doctrine of res sub-judice.

40. We also note that in invoking S.10 of the Indian Code of Civil Procedure and Sakar

on the Law of Civil Procedure, the Respondent argued that the issues in contention
are the same in both the case before the High Court in Dodoma and the present
Reference; that the Parties are the same and the High Court in Dodoma is competent
to grant all the reliefs now being sought and therefore the Reference is consequently
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barred by the doctrine of res sub-judice.

41. In our view, and upon considering this issue, nothing could be farther from the truth.

We say so because, the interpretation and application of the Treaty under Article
27 as read with Article 50 thereof is a mandate conferred on this Court. Yet, and
on the other hand, the jurisdiction under Article 52(1) of the Treaty is reserved for
institutions in Partner States, including the High Court in Dodoma, and this Court
has no jurisdiction in that regard. For avoidance of doubt, that Article provides that
questions as to membership of the Assembly shall be determined by institutions of
the Partner States that determine questions of elections to their respective National
Assemblies. In Tanzania, it is agreed that the said institution is the High Court.

42. Even if therefore, the Parties in both the Petition pending before the High Court and

the present Reference may be the same, and the election of 17th April 2012 may be
the general subject matter of both cases, the competence of the two Courts would
exclude the principle of res sub-judice. Similarly, the doctrine of res judicata, even
if it had been invoked, cannot apply as none of the two Courts have conclusively
determined any aspect of the subject matter of the present dispute.

For the above reasons, the objection as framed above is overruled.

Issue No.4: Whether or not, the Parliament of the United Republic of Tanzania
violated Article 50 of the Treaty for the Establishment of the East African Community
by formulating groups of categories for contestants namely: Group A -Gender, Group
B - Tanzania Zanzibar, Group C - Opposition Political Parties and Group D -
Tanzania Mainland:

43. Elsewhere above, we alluded to the contested interpretation given to Article 50(1) of

the Treaty by the Applicant (and CHADEMA) as well as the Respondent.

44. At the hearing of the Reference, the rationale for the two positions was explained as

45.

being the uniqueness of Tanzania based on the Union between Tanzania Mainland
and Zanzibar, the number of Members of the National Assembly that various Political
Parties have in Parliament and the existence of an Official Opposition Political Party.
Further in the course of submissions, Parties grappled with the meanings to be
attributed to the terms “proportional representation” and “as much as feasible” and
a clear appreciation of Article 50(1) is therefore important as a starting point to
addressing those issues. Article 50(1) of the Treaty provides as follows:

“The National Assembly of each Partner State shall elect, not from among its members,
nine members of the Assembly, who shall represent as much as it is feasible, the
various political parties represented in the National Assembly, shades of opinion,
gender and other special interest groups in that Partner State, in accordance with
such procedure as the National Assembly of each Partner State may determine.”

46. In Anyang’ Nyongo (supra), the Court stated as follows regarding the words “election”

and “elect™

“The words “election” and “elect” as used in Article 50 do not necessarily connote
choosing or selecting by voting. They are not defined in the Treaty. Black’s Law
Dictionary defines election as ‘the process of selecting a person to occupy an office
(usually a public office)’

Furthermore, though under Article 6 of the Treaty the Partner States are committed
to adhere to “democratic principles”, no specific notion of democracy is written into
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the Article or the Treaty. Besides, while Article 50 provides for the National Assembly
of each Partner State to elect nine members of the Assembly, it gives no directions
on how the election is to be done, except for the stipulations that the nine must not
be elected from Members of the National Assembly and that as far as feasible, they
should represent specified groupings. Instead, it is expressly left to the National
Assembly of each Partner State to determine its procedure for the election. This is in
recognition of the fact that each Partner State has its peculiar circumstances to take
into account. The essence of the provision in Article 50 is that ‘the National Assembly
of each Partner State shall elect ....nine Members of the Assembly ... in accordance
with such procedure as [it] may determine’...”

47. The point made by the Court above is that as regards the procedure and content of the

48.

Rules to be followed in an election for representatives to the EALA, the Court cannot
assume that responsibility and in fact concluded that:

“if the Court undertakes the task of giving a dictionary meaning to the expressions
‘to elect’ and ‘an election; it will be assuming the role of making rules of procedure,
which is the preserve of the National Assembly”

What then are the Rules that the National Assembly of Tanzania enacted for the
purpose of an election under Article 50(1)? It is not contested that the East African
Legislative Assembly Election Rules were enacted in 2007 pursuant to Article 50 of
the Treaty and Standing Order No.12 of the Parliamentary Standing Orders. Rule
5(5) therefore provides as follows:

“Any Political Party which is entitled to sponsor candidates may submit to the
Returning Officer, the names of three candidates for each vacant seat in the following
relevant groups:

(a) Group A: Women

(b) Group B: Zanzibar

(c) Group C: Opposition Parties

(d) Group D: Tanzania Mainland”

49. The above criteria is heavily contested and while the Respondent has submitted that

50.

it fits the expectations of Article 50(1), the Applicant has suggested other criterion
which is as follows:

Category A - Women

Category B - Zanzibar

Category C - Official Opposition Political Party

Category D - Other Opposition Political Parties

Category E - Tanzania Mainland

John Mnyika, however, added in his evidence that the lawful and correct criteria
should have been that the Political Parties based on their representation in Parliament,
should have divided the nine available slots amongst themselves and thereafter, the
Ruling Party should ensure that “as much as is feasible’, all the other categories
including Zanzibar, Tanzania Mainland, gender and special interest groups would be
accommodated in the seven (7) positions reserved for it. This approach, in his view,
is the only one way of ensuring that there would be “proportional representation”
within the meaning of Article 50 of the Treaty.

51. Turning back therefore, to the two terms, “as much as is feasible” and “proportional
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52.

representation” within the meaning of Article 50(1), “feasibility” is defined in the
Cambridge Advanced Learner’s Dictionary, Third Edition as “whether something
can be made, done or is achieved, or is reasonable”. “Proportional Representation”
is then defined in Black’s Law Dictionary, Ninth Edition as “an electoral system that
allocates seats to each political group in proportion to its popular voting strength ...
the term refers to two related but distinguishable concepts: proportional outcome
(having members of a group elected in proportion to their numbers in the electorate)
and proportional involvement (more precisely termed as proportional voting and
denoting the electoral system also known as single transferable voting)”.

While Article 50(1) of the Treaty does not expressly use the words “proportional
representation’, the Applicant, on the basis of Standing Order No.12 of the Standing
Orders of the Tanzania Parliament has argued that these words must apply to any
election under Article 50(1). Standing Order No.12 in that regard states that:
“Election of members of parliament in other organs which by virtue of the law
establishing those organs must have parliamentary representative and election of the
members of the East African Legislative Assembly will as much as feasible, reflect
the proportional representation of various political parties with representation in
parliament, gender and representation of the two sides of the union?”

53. The above position must then be read with Rule 5(5) aforesaid which for clarity reads

partly as follows:
“Any political party which is entitled to sponsor candidates may submit to the
Returning Officer, the names of three candidates for each vacant seat in the following
relevant groups”.

54. As can be seen from a plain reading of the above provisions, the National Assembly

of Tanzania, in its wisdom, decided that “proportional representation of the various
political parties with representation in parliament” will be the main criteria in
meeting the threshold in Article 50. In addition, women and representation of the
two sides of the Union (Zanzibar and Tanzania Mainland) are also created as specific
groups to be represented within that larger grouping.

55. We say so because in the proceedings of the National Assembly on 17th April 2012,

the Speaker is recorded as giving guidance to Members of the Assembly on the
interpretation of the Standing Orders and Election Rules for representation in the
EALA and she used the following words:

“Group A is for women candidates from the ruling party and the opposition parties
and also other political parties with permanent registration....

Group B is from Zanzibar (men and women) from the ruling party and opposition
parties with permanent registration....

Group C is for candidates from opposition parties in the National Assembly (men
and women) from both sides of the Union....

Group D is for Tanzania Mainland (men and women) from the ruling party,
opposition parties and other political parties with permanent registration...”

56. The election was then conducted along the above lines and in fact the Clerk of the

National Assembly also confirmed to the Assembly on the material date that by 10th
April 2012, he had received thirty three names from CCM, CUF, NCCR-MAGEUZI,
UDP, TLP, CHADEMA AND TADEA, all political parties, for purposes of the
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election for representatives to the EALA.

57. Reading the above statements and Rule 5(5) above, in the context of Article 50(1), the

latter provides the following categories of specific representation:
i. Gender

ii. Various Political Parties represented in the National Assembly;
iii. Shades of opinion; and

iv. Other Special Interest Groups.

58. It seems to us that, subject to what we shall say later, Standing Order No.12 and Rule

5(5) above, seem to have catered for the following categories but in a very different

manner:

i) Political parties not necessarily represented in the National Assembly (although
as can be seen above, “political parties with permanent registration” was the term
used);

ii) Gender (specifically women); and

iii) Zanzibar and Tanzania Mainland (probably as special interest groups although
nowhere is that term mentioned)

59. Where then is the place of “shades of opinion” in Standing Order No.12 and Rule

5(5), which term is expressly used in Article 50(1)? The expression is elusive but it has
been defined in the Longman Dictionary of Contemporary English (online edition)
as meaning “slightly different from other ones” e.g. “there is room in the Democratic
Party for many shades of opinions.” Taking that broad definition, can it be said that
Standing Order 12 and Rule 5(5) have taken into account “shades of opinion” in
their categorization? To the extent that it was completely left out as a category in
the election, then there may be incompleteness in the Standing Order and Rules but
in the totality of things, their entire formulation, if read liberally, may well indicate
different shades of opinion running through the categories in the Assembly’s attempt
at applying the feasibility principle.

60. Similarly, the Standing Orders and the Rules do not make any reference to “special

interest group”. The term has been defined in “Britannica Online” as “...a formally
organized association that seeks to influence public policy” and in the case of Among
Anita vs AG of Uganda,Reference No.6 Of 2012, this Court included the youth and
persons with disabilities as special interest groups. In the present Reference, Parties
made no mention of this obvious lacunae in the law as enacted by the National
Assembly of Tanzania and therefore in the ultimate adherence to the language of
Article 50(1).

61. In any event, and having raised the above concerns, what seems to be an issue before

us is the interpretation to be given to category (i) above; various political parties
represented in the National Assembly. Standing Order No.12 and Rule 5(5) have
deliberately created only one category of representation i.e. political parties. The
Applicant on the other hand, while in support of that approach to the election for
the EALA, nonetheless argues for separation thereof, so that the Official Opposition
Political Party and Other Opposition Political Parties would have separate slots, both
in the election and in the ultimate representation at the EALA. In the circumstances
and weighing both positions against the other, which view is correct?

62. In our respectful view, both views are wrong. We say so because Rule 5(5) creates
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political parties as the sole basis for an election under Article 50 and all other
categories such as gender, special interest groups and shades of opinion are subsumed
in that single category, hence the language of Rule 5(5) that:

“Any political party which is entitled to sponsor candidates may submit to the
returning officer names of three candidates for each vacant seat in the following
categories...”

63. In reading the above provision, one must also bear in mind the words of the Speaker

above while giving guidance to Members of the National Assembly before the election.
We have no doubt that in enacting that sub-Rule, the National Assembly of Tanzania
did not adhere to the expectation of Article 50(1) that each category of representation
should as much as feasible be a separate and distinct category from each other. To
lump all categories under “any political party which is entitled to sponsor candidates”
and then grant that one category the preserve to bring candidates for the other
categories, so that ultimately every candidate and eventual representative would be
affiliated to a political party, whether or not represented in the National Assembly, as
opposed to say shades of opinion, gender and other special interest groups, would be
a clear violation of Article 50(1) of the Treaty.

64. In holding as we have done above, both the Applicant and the Respondent also seem

65.

to be of the view that political parties must have some guarantee of representation
in the EALA hence their categorization along political party lines only, even in the
case of Zanzibar, which in all sense must remain in a special category in Tanzania for
reasons of its unique position in the Union. In addressing that issue, we can do no
better than agree with the finding of this Court in Abdu Katuntu vs. Attorney General
of Uganda, Reference No. 5 of 2012 where we stated thus: “On the issue at hand, it
is apparent from the Applicant’s pleading and the submissions, that the Applicant’s
main complaint is that the Rules of Procedure are not in conformity with Article 50
of the Treaty, basically on the grounds that the Rules did not guarantee a slotin EALA
for each political Party represented in the Parliament of Uganda;

With due respect to the Counsel for the Applicant, we are not persuaded by his
argument. It is agreed that there are six political parties in Parliament of Uganda and
that each had a chance to nominate candidates to stand for election on the Election
Day for members of EALA; Further, that the very nature of any election would
necessitate that no candidate is issued of election merely because he is supported by
a particular political party”

66. Similarly, in Among Anita (supra) the Court stated that “...no such guarantee exists

for all political parties represented in Parliament or any other group specified in
Article 50(1)”

In the same case, the Court was emphatic that the same position would apply to all
other groups mentioned in Article 50(1) and in doing so, it stated thus:

“It is also our view that, contrary to the Applicant’s assertion, there is no requirement
to be deduced from Article 50(1) of the Treaty that the said election rules should
provide for specific slots for the interest groups set out in the Article or that they
should provide for guarantees of representation, specifically of women, youth and
persons with disability or any specified grouping provided for by Article 50(1) where
such representation is not “feasible.” This Court is not clothed with the jurisdiction to
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determine such feasibility which is, in any event, left to the discretion of the National
Assemblies of Partner States”.

67. We reiterate the above findings in the context of this Reference and the said findings

would also squarely address both the argument that CHADEMA as the Official
Opposition Political Party and the Applicant, as its sole nominee to the EALA, were
entitled to automatic representation in that Assembly. All that is expected of the
Rules is that:

“the Election Rules must enable the establishment of an electoral process that ensures
equal opportunity to become a candidate, full participation and competition for
specified groupings and at the end of the process, their effective representation in the
EALA” - See Katuntu (supra) at page 27.

68. We completely agree with that holding and to conclude on this aspect of the Reference,

69.

70.

71.

72.

73.

it is our finding that by formulating Standing Order No. 12 and Rule 5(5) whose
effect was to predicate an election under Article 50(1) of the Treaty on representation
by political parties only and thereafter creating categories as elsewhere set out, the
National Assembly of the United Republic of Tanzania violated Article 50(1) of the
Treaty.

Issue No.5: Whether or not, the election of Members of the East African Legislative
Assembly on the basis of groups C and D categories violated the Principle of
proportional representation as provided for under Article 50 of the Treaty for the
Establishment of the East African Community:

For avoidance of doubt, category C is Opposition Political Parties and category D
is Tanzania Mainland and while categorization and feasibility is otherwise a matter
for the National Assembly of Tanzania, once the only criteria and category set by
the Rules is that of representation of political parties, then to that extent only, the
categorization to create slots for opposition political parties, generally, and Tanzania
Mainland under that larger categorization is certainly a violation of Article 50(1) of
the Treaty. The reason for that finding is the same as in issue No.4 (above).

The other issue arising from the Reference and submissions is that of TADEA which
has no representation in the National Assembly but was allowed the opportunity to
field a candidate, one Lifa Chipaka, in the election of 17th April, 2012.

The above issue requires no more than a firm finding that under Article 50(1), the
words "various political parties represented in the National Assembly”, if interpreted
literally would mean that a political party with no representation in Parliament
cannot field a candidate for election to the EALA. Lifa Chipaka, could of course have
presented himself for election under any other grouping specified in Article 50 (1)
other than political parties represented in the National Assembly because TADEA
had no capacity to field him as such.

The answer to issue No.5 is therefore that to the extent only that Rule 5(5) aforesaid
creates only one group as a basis for an election under Article 50(1), then the further
creation of categories C and D above was an act in violation of the Treaty.

Similarly, it was a violation of the Treaty for TADEA, a non - parliamentary political
party to field one, Lifa Chipaka, as a candidate in its name for the election of 17th
April, 2012.In holding as above, it matters not that TADEA fielded Chipaka under
the category of Tanzania Mainland. TADEA had no role at all in the election.
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74.

Issue No.6: Whether or not, the failure of CHADEMA to get a single representative
in the East African Legislative Assembly was caused by non-compliance with Article
50 of the Treaty for the Establishment of the East African Community:
We have already made a finding that no group under Article 50(1), including a
political a party, is guaranteed representation in the EALA. We reiterate that finding
and with regard to CHADEMA specifically, no such a guarantee exists.

75.In addition, it would defeat the whole purpose of an election to guarantee the outcome

thereof yet Article 50(1) of the Treaty obligates the National Assembly to conduct an
election after creating Rules of Procedure for that purpose. Whether or not Article
50(1) was therefore violated, no guarantee to the Applicant or CHADEMA existed or
exists and so this issue must be answered in the negative.

Issue No.7-Whether or not, Article 50 of the Treaty for the Establishment of the East
African Community provides a right for representatives of the official opposition
party in Parliament to an automatic chance of representation:

Our findings above are a clear answer to the above issue and we reiterate our findings
in that regard.

Issue No.8: Whether or not, the Parties are entitled to the remedies sought:

76. We have addressed all the seven core issues framed for determination and at this stage;

77.

78.

79.

80.

81.

82.

we must revisit the specific prayers that the Applicant had sought in the Reference.
Prayer No.(i): A declaration that the election for members of the fast African
Legislative Assembly conducted by the Parliament of Tanzania on 17/4/2012 was in
flagrant violation of Article 50 of the Treaty.

In our analysis above, we reached the conclusion that our jurisdiction is limited to
determining whether the criteria in Standing Order No. 12 as read with Rule 5(5) of
the Election Rules was consistent with Article 50 of the Treaty. The question whether
the present members of the EALA representing Tanzania were otherwise properly
elected or not is a matter to be determined by the National Courts of Tanzania.

Our conclusion on the above issue therefore is that to the extent only that the rules
for election of Tanzania’s representatives to the EALA are framed in such a way as
to make political parties the sole grouping under Article 50 to form the basis for an
election, then there was violation of the Treaty by the National Assembly of Tanzania.
The prayer is consequently granted in those terms only.

Prayer (ii): A declaration that in obtaining the representatives from group C and D,
Article 50 of the Treaty envisages inter alia, the observance and compliance of the
principle of proportional representation.

Our finding on this prayer is that the application of the principle of proportional
representation in Standing Order No.12 and thereafter its execution in rule 5(5) does
not flow from the language, tenor and spirit of Article 50(1) of the Treaty. In Katuntu
(supra), this Court emphatically stated as follows:

“.... We conclude by saying that the meaning and import of Article 50(1) of the Treaty
does not require that all six political parties represented in Parliament of Uganda
should be represented in the EALA”

In reaching the above conclusion, the Court dismissed the submission by Counsel for
the Applicant, similar to submissions in this Reference that “...the Treaty envisages
some concept of proportional representation, in contradiction to ‘winner takes all!”
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The above prayer cannot be granted for the above reasons.

83. Prayer (iii) An order prohibiting the Parliament of Tanzania from further violation

of Article 50 of the Treaty by not complying with the principle of proportional
representation and allowing candidates from political parties which are not
represented in the National Assembly to contest in the said election.

84. We have partly answered the above prayer while addressing prayer no. (ii) and we

reiterate our findings on the application of the principle of proportional representation.
As regards the issue of non-parliamentary political parties fielding candidates in an
election under Article 50(1), we have already stated that the said Article by use of
the words “the various political parties represented in the National Assembly” could
not have also intended that other political parties (without representatives in the
National Assembly) could also field candidates as such. TADEA had no capacity
to field a candidate for election and to have been allowed to do so was a violation of
Article 50(1) of the Treaty by the National Assembly of Tanzania.

In the event, the above prayer is partly granted.

Prayer No. (iv) - an order that the costs of this Reference be paid by the Respondent.

85. Rule 111(1) provides that costs shall follow the event unless the Court shall for good

reasons otherwise order. In that regard, the Applicant has only partly succeeded and
so we deem it fit that in the circumstances, he should be awarded a quarter of the
costs.

Conclusion
86. Since the decision in Anyang Nyongo (supra), this Court has, after every election for

representatives to the EALA, received complaints from one Partner State or the other.
The Court has been consistent in upholding the spirit, tenor, language and intent of
Article 50(1) of the Treaty and it behoves upon the National Assemblies of Partner
States to do the same. In saying so, we are alive to the unique political and social
circumstances of each Partner State including Tanzania but that uniqueness is no
excuse for not strictly following the dictates of the Treaty which they, individually,
freely entered into. In the instant case our findings are clear as regards the United
Republic of Tanzania. We digress.

Disposition
87. For all the above reasons, the final orders in this Reference are that:

a)
b)

Prayer (ii) of the Reference is dismissed;

Prayer (i) is granted in the following terms only:

“A declaration is hereby issued that to the extent that the election for members of the
East African Legislative Assembly conducted by the National Assembly of Tanzania
on 17th April, 2012 was premised on only political parties as the sole grouping as
opposed to all the other groups envisaged in Article 50(1) of the Treaty, then the
National Assembly of Tanzania violated the said Article”

Prayer (iii) is granted in the following terms only:

“A declaration that by allowing a political party without representation in the
National Assembly (TADEA) to field a candidate in the election of 17th April, 2012
for representatives to the EALA, then the National Assembly of Tanzania was in
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violation of Article 50(1) of the Treaty”
d) The Applicant shall have a quarter costs of the Reference.

It is so ordered.

%%



East African Court of Justice — First Instance Division
Reference No. 8 of 2012

Arising out of Reference Number 1 of 2010 And Taxation Reference No. 1 of 2011
Hon. Sitenda Sebalu And the Secretary General of the East African Community

Jean Bosco Butasi PJ; M.S. Arach-Amoko DP]J; J.J. Mkwawa J; I. Lenaola J; E. Ntezilyayo ]
November 22, 2013

Contempt of court - Delayed payment of taxed costs - Council of Ministers and Sectoral
Committee on Legal and Judicial Affairs to implement the Judgment of the Court-
Whether the Council of Ministers and the Sectoral Committee on Legal and Judicial
Affairs infringed the principles of good governance by changing the Draft Protocol to
Operationalise the Extended Jurisdiction of the EACJ- Whether respondents failure to
pay the taxed costs was an act of contempt.

Articles: 6, 7(2),8(1)(c),13,14,15,16,20,21,22,23, 24, 27(1),30,38, 44 and 71 of the
Treaty - Draft Protocol to Operationalise the Extended Jurisdiction of the East African
Court of Justice.

The Applicant filed Reference No. 1 of 2010 against the Respondent, the Attorney
General of Uganda and others contending that although Article 27(2) of the Treaty
provides for conferment on the EAC], ‘such other original, appellate, human rights
and other jurisdiction as will be determined by the Council at a suitable subsequent
date] none of those additional limbs of jurisdiction had been conferred on the EAC]
by the Council. He averred that the Respondent had, since 4th May 2005, failed
to convene the Council of Ministers to conclude a protocol to operationalise the
extended jurisdiction of the EAC] in order to handle inter alia appeals from the final
appellate courts of the Partner States.

On 30th June, 2011, the Court ruled in the Applicant’s favour and awarded the
Applicant the costs of the said Reference. The bill of costs was taxed in Taxation
Cause No. 1 of 2011. However, the Council of Ministers/ Sectoral Committee on
Legal and Judicial Affairs did not implement the judgment. The Applicant sought
orders that failure to implement was a violation of the Treaty.

The Respondent averred that being aggrieved by the said judgment, he filed EAC]
Application No. 9. of 2012 under Rules 4, 84 and 85 of the EAC] Rules of Procedure,
for leave to appeal out of time. The intended appeal was dismissed on the 14th
February 2013

Held:
1) The Zero Draft was still work in progress, and Council reserved the right to make any
alterations it deemed appropriate during the negotiation process. The Council cannot
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2)

3)

4)

5)

for that reason be faulted for violation of any provision of the Treaty in the process of
carrying out its functions under the Treaty. until the Protocol was concluded under,
its contents could not be known. Therefore, whether the Protocol would be in conflict
with the said Article 27(2) was speculative and a decision by the Court in that regard
would be premature.

The failure by the Council of Ministers/ Sectoral Committee on Legal and Judicial
Affairs to implement the Judgment of the Court in Reference No 1 of 2010 and
Taxation Cause No. 1 of 2011 was an infringement of Article 38(3) of the Treaty and
a contempt of Court.

The Summit is the highest organ in the institutional framework of the Community
as established under Article 9 of the Treaty. Under Article 11(1), it is charged with
giving general directions and impetus as to the development and achievement of the
objectives of the Community. The binding nature of the Summit decisions, directives
and Resolutions on the Council was not debatable.

The Respondent was cited for contempt of Court on behalf of the Partner States
however, because the Respondent had not flagrantly disrespected the order and had
made an effort to convince the Council to pay the taxed costs to the Applicant, and
considering the unique circumstances of this case, the Respondent was given three
months to purge the contempt and pay the taxed costs.

The Respondent was ordered to pay the costs of the Reference to the Applicant.

Judgment

Introduction

1.

This Reference was lodged in this Court on the 28th June, 2012 under Article 30
of the Treaty for the Establishment of the East African Community and Rules 1(2),
21, 74, 84 and 85 of the East African Community Rules of Procedure (hereinafter
referred to as the “Treaty” and the “Rules”, respectively). It is premised on Articles 6,
7(2), 8(1) (c),13,14,15,16,20,21,22,23,24, 27(1) 29, 38,44 and 71 of the Treaty.

The Applicant, Hon. Sebalu, is a resident of Kasangati, Kyadondo East Constituency;,
Wakiso District, in Uganda. His address for the purpose of this Reference is indicated
as ¢/o M/S Bakiiza & Co. Advocates, Plot 65, 3 William Street Road, Kampala,
Uganda.

The Respondent is the Secretary General of the East African Community (hereinafter
referred to as the “Community” or the “EAC”). He is sued in the capacity of the
Principal Executive Officer of the Community pursuant to his mandate under
Articles 4(3), 29 and 71 of the Treaty.

Background

4.

The protracted history of the Reference is as follows: In 2006, the Applicant
participated in the Parliamentary elections for the seat of Member of Parliament for
Kyadondo East Constituency in Wakiso District, in Uganda. He lost to one Hon.
Sam Njuba. He was dissatisfied with the outcome of the election and consequently,
he challenged the results in the High Court, the Court of Appeal and eventually he
ended up in the Supreme Court, which is the highest Court in Uganda, but he was

121



122

East African Court of Justice Law Report 2012 - 2015

10.

11.

12.

unsuccessful in all those Courts.

Having exhausted the local courts, he wanted to appeal to the East African Court
of Justice (EAC]J), but realized that the EAC] lacked the jurisdiction to entertain
appeals from the national courts of the EAC Partner States. He then filed Reference
No. 1 of 2010—Sitenda Sebalu v The Secretary General of the East African Community,
The Attorney General of the Republic of Uganda, Hon. Sam Njuba and the Electoral
Commission of Uganda. In that Reference, the Applicant’s main complaint was that,
although Article 27(2) of the Treaty provides for conferment on the EAC]J, such other
original, appellate, human rights and other jurisdiction as will be determined by the
Council at a suitable subsequent date, none of those additional limbs of jurisdiction
had been conferred on the EAC]J by the Council yet.

The Applicant’s specific grievance against the Secretary General was that , being
the Chief Executive Officer(CEO) of the Community, he is mandated by the
Treaty, to convene the Council of Ministers so that they may conclude a protocol
to operationalise the extended jurisdiction of the EACJ in order to handle inter alia
appeals from the final appellate courts of the Partner States and that the said protocol
had been pending action since 4th May, 2005 as a Draft Protocol to operationalise
The Extended Jurisdiction of the EACJ. Despite that mandate, he had failed to do so.
For that reason, the Applicant invited the Court in that Reference, to inter alia,
interpret Articles 5, 6(d),7(2) and 8(1)(c) of the Treaty so as to determine whether
the delay to vest the EAC] with appellate jurisdiction was a contravention of the
doctrines and principles of good governance, including adherence to the principles
of democracy, the rule of law, social justice and the maintenance of universally
acceptable standards of human rights which are enshrined in the Treaty and which
the Partner States undertook to abide by.

He contended further that the rule of law requires that public affairs are conducted in
accordance with the law; that the decisions of the courts can be appealed against; and
that “ the continuous delay to establish the East African Court of Appeal as stipulated
by Article 27 of the Treaty is a blatant violation of the rule of law and contrary to the
Treaty and East African integration”

Among the Applicant’s prayers was that quick action should be taken by the
Community in order to conclude a protocol to operationalise the extended appellate
jurisdiction of the EAC] under Article 27 of the Treaty to enable the Applicant and
other interested litigants preserve their right of appeal to the EAC]J.

On 30th June, 2011, the Court struck out the case against two of the Respondents
but ruled in the Applicant’s favour against the Secretary General and the Attorney
General of Uganda. The Court made several orders but the order that gave rise to the
instant Reference was that:

“... quick action should be taken by the East African Community in order to conclude
the protocol to operationalise the extended jurisdiction of the East African Court of
Justice.”

The Court also awarded the Applicant the costs of the said Reference against the
Secretary General and the Attorney General of the Republic of Uganda.
Subsequently, the Applicant filed a bill of costs vide Taxation Cause No. 1 of 2011-
Hon. Sitenda Sebalu v- The Secretary General of the East African Community and
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13.

the Republic of Uganda. On the 20th January, 2012 the Registrar taxed the bill and
awarded a total of USD 105,068.20, as costs to the Applicant to be shared equally
between the two Respondents in the sum of USD 52,534.10 each.

However, the Council of Ministers did not implement the judgment in Reference
No. 1 of 2010 and the Respondent did not pay his share of the taxed costs to the
Applicant. Uganda has done so and this Reference was then instituted for the reasons
detailed below.

The Applicant’s Case

14.

15.

From what can be deduced from the convoluted pleadings, the grounds of the
Reference are that the Council of Ministers/ Sectoral Committee on Legal and
Judicial Affairs has failed to implement the said judgment and the taxation Ruling .
He states that instead of complying with the Court order, the Council of Ministers/
Sectoral Committee on Legal and Judicial Affairs, in its meetings held from the 2nd
to 3rd November, 2011 and subsequently from the 12th to 13th March, 2012, revised
the Draft Protocol to operationalise the extended jurisdiction of the EAC] that was
adopted from the Zero Draft Protocol in the meetings held on the 24th November
2004 and on the 8th July, 2005; and later considered in subsequent meetings
(hereinafter referred to for brevity as the “Draft Protocol”); and excluded the appellate
and human rights jurisdiction therefrom. He contends that this act was in defiance
of and a contempt of the judgment and the order of this Court in Reference No.1 of
2010.

The Applicant further contends that the failure by the Council of Ministers/Sectoral
Committee on Legal and Judicial Affairs to implement the judgment of the Court
in Reference No. 1 of 2010 and to pay the costs awarded in Taxation Cause No. 1 of
2011, is an infringement of Articles 7(2),(8)(1)(c), 13,14,15,16,20,21,22,23,27(1),30,3
8 and 44 of the Treaty.

16. He also avers that the above action by the Council of Ministers/ Sectoral Committee

on Legal and Judicial Affairs is in itself an infringement of the Fundamental Principles
and a contravention of the doctrines and principles of good governance including
adherence to the principles of democracy, the rule of law, social justice and the
maintenance of universally accepted standards of human rights which are enshrined
in the aforementioned Articles of the Treaty in particular with regard to the peaceful
settlement of disputes.

17.The Applicantalso asserts that, being the Principal Executive Officer of the Community,

the Respondent is mandated to ensure that meetings of the Council of Ministers /
Sectoral Council on Legal and Judicial Affairs and the Partner States to conclude the
protocol for the extended jurisdiction of the EACJ are held and the judgment of the
Court implemented. He has failed to do so, yet the rule of law requires that public
affairs should be conducted in accordance with the law and decisions of the courts.
Hence, the Respondent has also disobeyed the orders of the Court.

18. For the reasons above, the Applicant prays for the following declarations and orders

from the Court:
a) The failure of the Council of Ministers/Sectoral Committee on Legal and Judicial
Affairs to implement the judgment of the Court in Reference No. 1 of 2010 and
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Taxation Cause No. 1 of 2011, is an infringement of Articles 7 (2), 8(1) (¢ ), 13,
14, 15, 16, 20, 22, 23, 27(1), 30, 38 and 44 of the Treaty.

b) The action by the said Council of Ministers/ Sectoral Committee on Legal and
Judicial Affairs of changing the Draft Protocol to Operationalise the Extended
Jurisdiction of the EAC] from the one that had been earlier on adopted from
the Zero Draft Protocol at its meetings of 24th November 2004 and later on 8th
July 2005, is in itself an infringement and a contravention of the fundamental
principles and doctrine of good governance including adherence to the principles
of democracy, the rule of law, social justice and the maintenance of universally
accepted standards of human rights which are enshrined in the aforementioned
Articles of the Treaty in particular regard to the peaceful settlement of disputes.

c) The Secretary General should, for and on behalf of the Partner States, be cited for
contempt of Court for the abovementioned actions.

d) The Secretary General should be ordered to take action to expeditiously implement
the judgment in Reference No. 1 of 2010 and to pay the US$ 52,534.10 adjudged
taxed costs.

e) Costs of the Reference be provided for.

The Respondent’s Case

19.

20.

21.

22.

23.

In a brief response filed on the 14th November, 2012 and in the accompanying

affidavit sworn on behalf of the Respondent by the then Deputy Secretary General

in charge of Political Federation, Dr. Julius Tangus Rotich, the Respondent admits
that the Court delivered judgment against him in Reference No. 1 of 2010 and in
the ensuing Taxation Cause No.1 of 2011, costs were taxed and he was to pay US$

52,534.10, but states that:

a) beingaggrieved and dissatisfied with the said judgment, he filed EAC] Application
No. 9. of 2012—The Secretary General of The East African Community vs- Hon.
Sitenda Sebalu under Rules 4, 84 and 85 of the EAC]J Rules of Procedure, for leave
to appeal out of time; and

b) that the said application was yet to be heard and determined by the Court.

The Respondent avers that, pending the determination of the appeal process he had

commenced, he cannot be condemned for:

a) Contempt of court or infringement of Articles 38 and 44 or any of the stated
Articles of the Treaty; or

b) for having abused his role by conducting public affairs outside the law as alleged
by the Applicant in paragraphs 1, 4 and 6 of the Reference.

Lastly, the Respondent avers that the pleadings contained in paragraphs 2,3,5 and 7 of

the Reference are irrelevant to the matter before the Court and to that extent, render

the Reference frivolous and vexatious and an abuse of the Court process.

Wherefore, the Respondent contends that the need for granting of the orders sought

in the Reference does not arise and prays that the Reference should be dismissed with

costs.

It should be noted however that the Court heard the application on 22nd January,

2013 and dismissed it in the ruling delivered on the 14th February 2013 and so no

further proceedings on appeal are pending at all.
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Points of Agreement

24. At the close of the pleadings, the parties held a Scheduling Conference on the 5th
of February 3013, pursuant to Rule 53 of the Rules of Procedure and the points of
agreement were that:

(a) There is a judgment delivered by the EAC]J in Reference No.1 of 2010, Sitenda
Sebalu v The Secretary General of the East African Community and 3 others.

(b) There is a taxation ruling in Taxation Cause No. 1 of 2011 arising out of Reference
No.1 of 2010 ordering the Respondent to pay the Applicant US $ 52,534.10.

(c) There is the Draft Protocol to Operationalise the Extended Jurisdiction of the
East African Court of Justice that was adopted from the Zero Draft Protocol in
the Council of Ministers’ Meetings held on the 24th November 2004 and later 8th
July 2005 and later considered in subsequent meetings.

(d) The Council of Ministers/ Sectoral Committee on Legal and Judicial Affairs in
its meetings held on the 2nd-3rd November 2011 and subsequently on the 12th-
14th March 2012, revised the said Draft Protocol and excluded the Appellate
jurisdiction and Human Rights jurisdiction.

(e) There is a Resolution of the EALA made on April 26th 2012 and a Communiqué
of the 10th Extraordinary Summit of the EAC Heads of State dated 28th April
2012 urging the Council of Ministers to expedite the amendments of Article 27
of the Treaty and extend the jurisdiction of the EAC]J to include among others
Crimes Against Humanity.

(f) That the Court has jurisdiction to determine the Reference.

Issues
25. Distilled from the above pleadings, the parties framed the following issues for
determination by the Court:

1) Whether the Council of Ministers/ Sectoral Committee on Legal and Judicial
Affairs, in its meetings held on the 2nd to 3rd November, 2011 and subsequently
on the 12th to 13th March 2012, by revising the Draft Protocol to Operationalise
the Extended Jurisdiction of the EAC] that was adopted from the Zero Draft
Protocol in the Council of Ministers meetings held on the 24th November 2004
and later on the 8th July 2005; and later considered in subsequent meetings; and
excluding the Appellate Jurisdiction and Human Rights Jurisdiction of the Court
that was confirmed in Reference No. 1 of 2010- Sitenda Sebalu vs The Secretary
General of the East African Community and 3 Others is an act of contempt of
court.

2) Whether the action of the Council of Ministers/ Sectoral Committee on Legal and
Judicial Affairs of changing the Draft Protocol to Operationalise the Extended
Jurisdiction of the East African Court of Justice that was adopted from the Zero
Draft Protocol in the Council of Ministers’ meetings held on the 24th November
2004 and later on the 8th July 2005; and later considered in subsequent meetings;
is in itself an infringement of the Fundamental Principles and a contravention
of the doctrines and principles of good governance including adherence to the
principles of democracy, the rule of law, social justice and the maintenance
of universally accepted standards of human rights which are enshrined in the
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aforementioned Articles of the Treaty in particular with regard to the peaceful
settlement of disputes.

3) Whether the Resolution of the East African Legislative Assembly made on the
26th April 2012 and the Communiqué of the 10th Extraordinary Summit of the
Heads of State dated 28th April 2012 urging the Council of Ministers to expedite
the amendment of Article 27 of the Treaty to include jurisdiction to cover among
others, Crimes Against Humanity is binding on the Council of Ministers.

4) Whether the Respondent in delaying and or failing or neglecting to pay the US$
52,534.10 taxed costs to the Applicant is an act of contempt of court and is
in itself an infringement of the Fundamental Principles and a contravention of
the doctrines and principles of good governance including adherence to the
principles of democracy, the rule of law, social justice and the maintenance
of universally accepted standards of human rights which are enshrined in the
aforementioned Articles of the Treaty in particular with regard to the peaceful
settlement of disputes.

5) Whether the parties are entitled to the remedies sought.

Representation

26.

The Applicant was represented by Mr. Bakiiza Chris and Mr. Justin Semuyaba
while Mr.Wilbert Kaahwa, the learned Counsel to the Community represented the
Respondent. They highlighted written submissions that they had earlier filed.

Determination of the Issues by the Court
Issues No. 1 and 4: Contempt of Court
27. It is common ground that the Reference sets out two separate allegations of contempt

28.

under issues 1 and 4, respectively. Under issue No. 1, the alleged contempt arises out
of the act of the Council of Ministers of revising the Draft Protocol to exclude the
appellate and human rights jurisdiction of the EAC].The issue is basically, whether
it is an act of contempt of the order of the Court in Reference No.1 of 2010 that
quick action was not taken by the EAC to conclude the Protocol to operationalise the
extended jurisdiction of the EACJ under Article 27(2) of the Treaty.

The second alleged act of contempt is in respect of delay/failure or neglect to pay the
taxed costs to the Applicant. Since they were addressed together by both counsel, we
shall also adopt the same order.

Applicant’s submissions

29.

The thrust of the Applicant’s argument on this issue is that in Ref. No. 1 of 2010, the
Court, under Order number 3 commanded specifically, that quick action should be
taken by the EAC in order to conclude the Protocol to operationalise the extended
jurisdiction of the EAC] under Article 27 of the Treaty. That the Court should take
judicial notice of the fact that the judgment was delivered on 30th June, 2011 and
the instant Reference was filed on the 28th of June, 2012.1t is that quick action that
finally became the source of this Reference because it was close to one year, and in
loud silence by the Respondent, that judgment had not been implemented by the
Respondent. That instead of implementing the judgement based on the Draft Protocol
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as per the Court’s order, the Council of Ministers have instead revised the said Draft
Protocol to exclude the appellate and human rights jurisdiction to the EAC]. That the
Court should therefore find that the act of revising the Draft Protocol that had been
confirmed by the Court in its judgment in Ref. No. 1 of 2010 is an act of contempt of
the Court.

30. Regarding the second alleged act of contempt, Counsel for the Applicant submitted

that the Ruling was delivered on the 20th January, 2012, but up to the date of filing
the Reference, the taxed costs had not been paid by the Respondent. Counsel argued
that there was moreover an attempt to deny the Applicant the opportunity to enjoy
the fruits of his judgment by filing a belated application for extension of time within
which to appeal that was fortunately dismissed by this Court. To drive his point
home, Counsel also referred to the letter by the Respondent dated 3rd April, 2013
on the subject stating that the Council had even observed that the settlement of the
said costs would set a bad precedent and submitted that there is enough evidence to
condemn the Respondent for contempt of the Court in respect of the taxation order
as well.

Respondent’s submissions

31.

32.

In his reply, Mr. Wilbert Kaahwa, referred to several texts and authorities on the
meaning of and the law on “contempt” including Halsbury’s Laws of England, 4th
Edition page 284 paragraph 458; Eady and Smith, Sweet and Maxwell , 2005 pages
919-926; Kasturial Laroya vs Mityana Staple Cotton Co. Ltd and Another [1958] EA
394, Patel vs Republic, 1969 EA 545;Mutikika vs Baharini Farm Ltd,[ 1985] KLR 227.
He thereafter invited the Court, in determining the issue, to examine and take into
account:
(a) The nature of contempt of court as perceived and propounded in the law ;
(b) The mandate of the Council of Ministers under the Treaty as well as the
Respondent’s conduct in handling the matter.
Heargued very strongly, that the Court would, after carrying out the above examination
and applying the law and the relevant provisions of the Treaty to the facts of the case,
find that the Reference is not only frivolous and vexatious but the alleged contempt
was not backed by law or any evidence at all and it should be dismissed with costs to
the Respondent.

Decision of the Court on issues 1 and 4.
33. The first issue for determination is whether the failure by the Council of Ministers to

implement the order by the Court in Reference No. I of 2010 amounted to contempt
of Court.

The law
34. It should be noted from the outset that, unlike the case of the national courts of

Kenya, Uganda and Tanzania for instance, where there are specific provisions under
their laws covering instances of contempt, there is no specific provision under the
Treaty or in the Rules of this Court that empowers the Court to deal with cases of
contempt. However, we are of the considered view that the Court has inherent power
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35.

36.

37.

38.

39.

40.

41.

to deal with such cases under Rule 1(2) of its Rules of Procedure, which provides that:
“Nothing in these Rules shall be deemed to limit or otherwise affect the inherent
power of the Court to make such orders as may be necessary for the ends of justice or
to prevent abuse of the process of the Court.”

According to Halsbury’s Laws of England, (supra):

“itis a civil contempt to refuse or neglect to do an act required by a judgment or order
of the court within the time specified in that judgment, or to disobey a judgment or
order requiring a person to abstain from doing a specific act”” .

Further, according to case law, it is the plain and unqualified obligation of every
person against or in respect of whom an order is made by a court of competent
jurisdiction to obey it unless and until it is discharged. The uncompromising
nature of this obligation is shown by the fact that it extends even to cases where the
person affected by an order believes it to be irregular or even void.(See: Hadkinson v
Hadkinson [1952] All ER 567).

In LC Chuck and Cremier [1896] ER 885, it was held that a party who knows of an
order whether null or void, regular or irregular cannot be permitted to disobey it. That
it would be dangerous to hold that the suitors or their solicitors, could themselves
judge whether an order was null or valid- whether it was regular or irregular. That
the course of a party knowing of an order which is null or irregular and who might
be affected by it is plain. He should apply to the Court that it might be discharged. As
long as it exists, it must be obeyed.

It follows from the above authorities that the position of the law is clear; as long as
court orders are not discharged, they are valid and since they are valid, they should be
obeyed. That being the case, the only way in which a litigant can obtain reprieve from
obeying a court order before its discharge is by applying for and obtaining a stay. As
long as the order is not stayed, and is not yet discharged, then a litigant who elects to
disobey it does so at the risk and pain of committing contempt of court.

To prove contempt, the complainant must prove the four elements of contempt,
namely:

1) The existence of a lawful order;

2) The potential contemnor’s knowledge of the order;

3) The potential contemnor’s ability to comply; and

4) The potential contemnor’s failure to comply.

(see: Wikipedia, the free encyclopedia).

The standard of proof in contempt proceedings must be higher than proof on the
balance of probabilities, and almost, but not exactly, beyond reasonable doubt. The
jurisdiction to commit for contempt should be carefully exercised with the greatest
reluctance and anxiety on the part of the court to see whether there is no other mode
which can be brought to bear on the contemnor.

(see: Mutitika v Baharani Farm Ltd (supra) ).

The judgment in Reference No. 1 of 2010 was delivered on the 30th June, 2010.
The Respondent admits that he was fully aware of it since he was a party to the
proceedings. This Reference was filed on the 28th of June, 2012. That was nearly one
year after the date of judgment and the order was to the effect that “3... quick action
should be taken by the East African Community in order to conclude the protocol to
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42.

43.

44.

45.

46.

47.

48.

operationalise the extended jurisdiction of the East African Court of Justice”

It is not disputed that to date, the judgment has not been implemented by the Council
of Ministers. It is also an agreed fact that the judgment was confirming the Draft
Protocol that had been adopted from the Zero Draft Protocol by the Council of
Ministers in their meetings held on 24th November, 2004 and later on the 8th July,
2005 and considered in subsequent meetings as well.

The Court notes further that both parties agreed that the Council of Ministers/
Sectoral Committee on Legal and Judicial Affairs in its meetings held from 2nd to 3rd
November, 2011 and subsequently from the 12th to the 14th of March, 2012, revised
the said draft and excluded the appellate and human rights jurisdiction therefrom.
Apart from that, evidence was adduced by the Applicant and it is also in the public
domain that the East African Legislative Assembly (EALA) passed a Resolution on
the 26th April, 2012 that was welcomed by the Council of Ministers as well as the
Summit of the Heads of States, at its 10th Extraordinary Summit, in the Communiqué
dated 28th April, 2012, urging the Council of Ministers to expedite the amendment
of Article 27 of the Treaty to extend the jurisdiction of the EAC]J to include among
others, Crimes against humanity.

Evidence has also been availed to this Court, and it is not denied by the Respondent
that the latest version of the Draft Protocol on the extended jurisdiction of the EAC]
that the Council of Ministers came up with actually excludes the appellate jurisdiction
that was the subject of Reference No 1 of 2010.

With respect to the taxed costs, there is also no dispute that the Registrar granted the
order on the 20th January, 2012 and that it is still outstanding.

However, the record shows that there was indeed, an attempt by the Respondent to
vide EACJ Application No.9 of 2012 filed on the 10th July 2012, to seek for extension
of time to file an appeal against the judgment in Reference No. 1 of 2010. The record
further shows that the Court heard the said Application on 22nd January, 2013 and
dismissed it on the 14th February, 2013 with costs to the Applicant for lack of merit.
The record also shows that the Applicant filed the instant Reference on the 28th June,
2012. Therefore, at the time of filing the instant Reference, Application No. 9 of 2012
was pending determination by the Court.

The question then arises as to whether it is sufficient answer to an allegation of
contempt if there is a pending appeal process in respect of the judgment from which
the alleged contempt arises. Our view is that it does not, in the absence of a stay of
execution; a court order must be obeyed. (See: Hadkinson v Hadkinson supra). In the
premises, the Respondent cannot rely on that Application as a sufficient justification
for delaying the implementation of the Judgment as he sought to do in his response
to the Reference

49. As earlier stated, in the instant case, there is no order of stay of execution to prevent the

Applicant from enforcing the orders nor have the orders been discharged. This means
that the judgment of the Court in Reference No. 1 of 2010 remain undischarged and
it must be obeyed. The same thing applies to the taxation order in Reference No.1 of
2011, arising therefrom. In the absence of any plausible explanation, the Court holds
that disobedience of those orders, which are still in force, constitutes contempt of
court.
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50. From the above, we find that the Reference is not frivolous and vexatious as Counsel

for the Respondent alleged, because the Applicant has proved to the required standard
the existence of two lawful orders of the court, the knowledge by the Respondent and
the Council and their failure to comply with the said orders.

51. Moreover, under Article 38 (1) of the Treaty:

52.

53.

“(3) A Partner State or the Council shall take, without delay, the measures required to
implement a judgment of the Court”

The language of the Article is plain and unambiguous. The object and purpose of
Article 38(3) of the Treaty is clear. It is to ensure that the orders of the Court are not
issued in vain.

Although the Applicant in the Reference and the submissions did not seek any
specific penalty for the alleged contempt, we shall at the end of this judgment make
an appropriate order to that effect.

Accordingly, we answer issues No. 1 and 4 in the affirmative.

Issue No. 2: Whether the act of changing the Draft Protocol is an infringement of the
Articles of the Treaty cited therein.

Applicant’s submissions
54. Counsel for the Applicant submitted that the act of changing the Draft Protocol that

55.

56.

had earlier been adopted from the Zero Draft Protocol was an infringement of the
Fundamental Principles and a contravention of the doctrines and principles of good
governance including adherence to the principles of democracy, the rule of law, social
justice and the maintenance of universally accepted standards of human rights which
are enshrined in the aforementioned Articles of the Treaty in particular with regard
to the peaceful settlement of disputes.

His main argument is that the rule of law requires that public affairs are conducted
in accordance with the law and decisions of court. According to Counsel for the
Applicant, the bone of contention is that the Draft Protocol that was laid before
Court in the Sitenda Sebalu case is different from the ones the Council of Ministers
developed in their meetings of 2nd to 3rd November, 2011 and subsequently 12th to
14th March, 2012, as they went ahead, under the guidance of the Respondent, to craft
amendments to the original Protocol and excluded the appellate and human rights
jurisdiction of the EAC]. Counsel argued that this is contrary to the undertaking by
the Partner States under Article 27(2) that:

“2. The Court shall have such other original, appellate, human rights and other
jurisdiction as will be determined by the Council at a suitable date. To this end, the
Partner States shall conclude a protocol to operationalise the extended jurisdiction”.
According to Counsel, the Court was alive to this fact in the Sitenda Sebalu case
where it noted that the extended jurisdiction did not come as an afterthought and
it held inter alia, that, the delay in extending the jurisdiction of the EACJ not only
holds back and frustrates the conclusion of the Protocol but also jeopardizes the
achievement of the objectives and implementation of the Treaty and amounts to an
infringement of Article 8 (1) (c) and contravenes the principles of good governance
as stipulated by Article 6 of the Treaty. That this is the very reason the Applicant has
come back to the Court to ensure implementation of that decision.
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57.

Counsel asserted that judgments of the Court ought to be accepted by the Partner
States and the Council of Ministers immediately. This is the clear intention of Article
38 of the Treaty and failure to accept the judgment of the Court is a violation of
Article 38 of the Treaty.

Respondent’s submissions

58.

60.

61.

Learned Counsel for the Respondent contended that the act of changing the Draft
Protocol was not an infringement of the fundamental principles and doctrines laid
down in the Treaty at all. According to Counsel, it is important to put both the law
and the Council of Ministers’ implementation of that law in proper perspective. The
relevant provision is Article 27(2). His contention is that it is important first of all,
to note that the Treaty accords the Council of Ministers as the Community policy
organ, latitude “to determine” the suitable jurisdiction.

He invited the Court to interpret, in terms of Article 31 of the Vienna Convention
on the Law of Treaties, 1969, Article 27(2) in good faith and in accordance with the
ordinary meaning to be given to the terms of the Treaty in their context. He then
went on to argue that if the Contracting Parties to the Treaty intended to donate
unrestricted, though desired jurisdiction instantly, they would have provided so
clearly and without any ambiguity. That contrary to the Applicant’s often repeated
assertions, it is not legally tenable to allege, as he does, that the Council of Ministers/
Sectoral Council on Legal and Judicial Affairs are acting contrary to their obligations
as far as:

(a) the implementation of Article 27(2) of the Treaty is concerned; or

(b) in developing the relevant protocol from a zero stage onto other suitable stages.
Counsel drew the Court’s attention to the fact that the Court in Reference No.1 of
2010, took cognizance of the role and the activities undertaken by the Council of
Ministers in implementing Article 27(2). He pointed out that the Court did not fault
the Council of Ministers for developing the protocol in a manner inconsistent with
the Treaty as alleged by the Applicant. The Court only faulted the delay in finalizing
the protocol.

62. Counsel contended further, that the Applicant cannot be heard to merely plead that

63.

the systematic development of the protocol by the relevant organs of the Community
is in itself an “infringement of the fundamental principles and a contravention of the
doctrines and principles of good governance including adherence to the principles of
democracy, the rule of law, social justice and the maintenance of universally accepted
standards of human rights” That this allegation must be proven based on evidence
and legal tenets.

Lastly, Counsel submitted that there is a dearth of relevant authorities in the
administrative and adjudicatory handling of allegations of the type the Applicant has
pleaded. However, for purposes of persuasive authority, he drew the Court’s attention
to the assertion in Shelton D: Remedies in International Human Rights Law, Oxford
University press, 1999, pages 38-90, 183-195; to the effect that in pressing claims
of abuse of fundamental rights, pleas must be specific and certain, for purposes of
facilitating proceedings. That therefore to the extent that the Applicant’s pleadings
and submissions on this issue are wide, generalized and mainly arise out of mere
conjecture, the allegation is not proven.
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Decision of the Court on issue No. 2
64. We have perused the pleadings drawn and filed by learned Counsel for the Applicant

and we find that they are indeed longwinded and general. The Applicant cites about
eighteen Articles of the Treaty as the basis of his Reference. However, the Applicant
does not demonstrate how each one of them was infringed in the pleadings. It is only
in the submissions that Counsel for the Applicant makes an effort to show that the
alleged acts may have infringed Articles 6(d), 7(2), 8(1) (c) ,38 and 44 of the Treaty.
The submissions of Counsel for the Respondent has merit to that extent.

65. We are further in agreement with Mr. Kaahwa as far as the interpretation of Article

66.

67.

68.

69.

27(2) vis -a- avis the functions of the Council of Ministers under Article 14 of the
Treaty. The operative words in Article 27(2) is: “(2)... jurisdiction as will be determined
by the Council at a suitable date”

It is clear from the language of Article 27(2) that the Contracting Parties did not
confer an unrestricted jurisdiction on the Court. They left the role of determining
the jurisdiction of the Court to the Council of Ministers as the policy organ of the
Community under Article 14 of the Treaty. Indeed it is not for the Court to dictate
to the Council of Ministers how to carry out its functions under the doctrine of
separation of powers. That is why, for instance, the Court in Reference No.1 of 2010,
did not criticize the Council for changing the Zero Draft, but only faulted the Council
for delaying the conclusion of the protocol for the extended jurisdiction of the Court.
Under Article 23, the role of the Court as the judicial body of the Community;, is to
ensure adherence to law in the interpretation and application and compliance with
the Treaty.

Further, it is the view of this Court that the Zero Draft was still work in progress,
and therefore, the Council reserved the right to make any alterations it deemed
appropriate during the negotiation process. The Council cannot for that reason be
faulted for violation of any provision of the Treaty in the process of carrying out its
functions under the Treaty.

In any event, until the Protocol is concluded under Article 151 of the Treaty, its
contents cannot be known. Therefore, whether the Protocol will be in conflict or not
with the said Article 27(2) is speculative and a decision by the Court in that regard
will be premature. A zero Protocol and a Draft Protocol cannot in the circumstances
be placed before this Court for interpretation, as the Applicant’s Counsel would like
this Court to do.

For the above reasons we answer issue No. 2 in the negative.

Issue No.3: Whether the Resolutions of EALA and the Summit Decisions are binding
on the Council of Ministers.

This issue, with due respect to the parties, was smuggled into the Reference. It was
not part of the grounds of the Reference. Nevertheless we shall deal with it since both
parties have addressed us on it. It has to do with the Resolution of the EALA made
on the 26th April, 2012 and the Communiqué dated 28th April, 2012, issued by the
Heads of States at their 10th Extraordinary Summit urging the Council of Ministers
to expedite the amendment of Article 27 of the Treaty and extend the jurisdiction of
the Court to cover Crimes Against Humanity.
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Submissions by Applicant

70.

Counsel for the Applicant submitted that both the EALA Resolution and the
Communiqué are binding on the Council of Ministers. He relied on the case of Calist
Andrew Mwatela and 2 others v EAC; EAC] Application No. 1 of 2005 to support his
position.

Submissions by Respondent

71.

Counsel for the Respondent had the same view. The thrust of his submission is
that, on the basis of the provisions of the Treaty ( in respect of the responsibilities
of the Summit and its modus operandi) and comparative assessment and practice
in the European Union and the African Regional Economic Communities, was
that the EAC Summit can direct the Council and the decisions of the Summit are
binding on the Council. Accordingly, the decision made by the Summit at the 10th
Extraordinary Summit regarding the Resolution of the EALA on the extension of the
EAC] is binding on the Council of Ministers. He relied on the case of Kahoho v The
Secretary General of the East African Community: EAC] Ref. No. I of 2012 to buttress
his argument on the point.

Decision of the Court

72.

73.

As stated earlier, this was a non- issue. The Summit is the highest organ in the

institutional framework of the Community as established under Article 9 of the

Treaty. Under Article 11(1), it is charged with the overall supervisory function of

giving:

“general directions and impetus as to the development and achievement of the

objectives of the Community”

As Mr Kaahwa rightly pointed out, the Summit is therefore charged with giving general

directions and impetus on such key milestones in the systematic establishment of the

integral parts of the Community and ultimately, the political federation. The Court

also notes that supremacy in institutional arrangements are a common feature of

international organization law. It is a practice that makes the European Commission,

for instance, the principal executive arm of the European Union (EU) responsible for:

(a) generating new laws and policies, overseeing their implementation, managing the
EU Budget, representing the EU in the international negotiations and promoting
the interests of the EU as a whole; and

(b) guiding the EU Council of Ministers in making decisions on EU law and policy;
and

(c) proposing draft laws to the EU Council and Parliament.

74. The Court further notes for comparative purposes that the Summit of the Heads of

States in the other Regional Economic Communities such as the Common Market
for Eastern and Southern Africa (COMESA), the South African Development
Community (SADC), play a similar role.

75. The binding nature of the Summit decisions, directives and Resolutions on the Council

is thus not debatable. We accordingly answer this issue in the affirmative as well.
Issue No. 5: Whether the Applicant is entitled to the Remedies sought.
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Applicant’s Submissions

76.

Counsel for the Applicant contends that the Applicant is entitled to the remedies
sought.

Respondent’s submissions

77.

78.

79.

80.

81.

82.

On the Contrary, Counsel for the Respondent submits that the Applicants
entitlement to the remedies sought depends on proof of his allegations. He submits
that the requisite standard of proof has not been attained by the Applicant as far as
the pleadings and submissions are concerned.

Counsel further submits that, without derogation from the above submissions, the
Court ought to appreciate that the EAC is an international organization, established
by an international Agreement of more than two State Parties, of which he is the
Principal Executive Officer. As such, the EAC has immunity from suits and legal
process. (See: Halsburys Laws of England, 4th Edition at page 608 paragraph 915.)
He also submits that Article 73(1) specifically gives immunity to the Respondent as an
employee of the EAC from legal process in respect to omissions or acts performed by
him in his official capacity. In addition, Article 138 (1) provides that the Community
shall enjoy international legal personality, while Article 138 (3) states that each of
the Partner States shall accord to the Community and its officers the privilege and
immunity accorded to other similar international organizations in its territory.

He further asserted that, the EAC Headquarters Agreement grants the EAC
Immunity from judicial, executive, legislative and administrative processes. As stated
in Beer Und Regan v Germany, Appl. 28934/94, European Court of Human Rights,
this emanates from recognition by sovereign states of the fact that “the attribution
of those privileges and immunities is an essential means of ensuring the proper
functioning of such organizations free from the unilateral interference by individual
governments.”

The main privileges and immunities typically enjoyed by international organizations
and in the case of the EAC are: immunity from jurisdiction and execution, the
inviolability of premises and archives, currency and fiscal privileges and freedom
from communication.

That in light of this international law position of which the Applicant’s Counsel is
aware, no execution process can be levied upon the EAC by virtue of the Diplomatic
Privileges it enjoys. It is the Respondent’s submission that based on the arguments set
forth hereinabove, the Applicant is not entitled to the remedies he seeks.

The Decision of the Court

83.

From the pleadings and the submissions, the Applicant seeks declarations and orders

that:

(a) That the failure of the Council of Ministers/ Committee on Legal and Judicial
Affairs to implement the judgment of the Court in Reference No.1 of 2010 and
Taxation Cause No.1 of 2011, is an infringement of Articles 7(2),8(1)(c),13,14,15
,16,20,21,22,23,27(1),30,38 and 44 of the Treaty.

b) The action by the said Counsel of Ministers/ Sectoral Committee on Legal and
Judicial Affairs of changing the Draft Protocol to Operationalise the Extended



Hon. Sebalu v Secretary General EAC

84.

Jurisdiction of the EAC]J from the one that had been earlier on adopted from the
Zero Protocol at its meetings of 24th November 2004 and later on 8th July 2005,
is in itself an infringement and a contravention of the fundamental principles
and doctrines of good governance including adherence to the principles of
democracy, the rule of law, social justice and the maintenance of universally
accepted standards of human rights which are enshrined in the aforementioned
Articles of the Treaty in particular regard to the peaceful settlement of disputes.

c) The Secretary General should, for and on behalf of the Partner States, be cited for
contempt of Court for the above mentioned actions.

d) The Secretary General should be ordered to take action to expeditiously
implement the judgment in Reference No. 1 0of 2010 and to pay the US$ 52.534.10
adjudged taxed costs.

e) Costs of the Reference be provided for.

We have considered the submissions of both learned counsel and taken into

consideration the pleadings and evidence on record. In light of our findings and

conclusions on the issues herein, we make the following declarations and orders:

(a) The failure by the Council of Ministers/ Sectoral Committee on Legal and Judicial
Affairs to implement the Judgment of the Court in Reference No 1 of 2010 and
Taxation Cause No. 1 of 2011 is an infringement of Article 38(3) of the Treaty and
a contempt of Court.

(b) Prayer (b) is disallowed.

(c) Prayer (c) is granted. However, because the Respondent has not flagrantly
disrespected the order since he has made an effort to convince the Council to
pay the taxed costs to the Applicant as per his letter referred to earlier on in this
judgment, and considering the unique circumstances of this case, therefore, the
Court hereby grants the Respondent the opportunity to purge the contempt with
respect to the taxed costs and to pay the same within three (3) months from the
date of this order.

(d) Prayer (d) is granted but only in respect of the judgment in Reference No.1 of
2010.

(e) Prayer (e) is also granted, since this Reference was a result of the failure by the
Partner States to implement the Court’s orders. The Respondent shall pay the
costs of the Reference to the Applicant.

It is so ordered.

%%
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East African Court of Justice — First Instance Division
Reference No. 9 of 2012

Venant Masenge And The Attorney General of the Republic of Burundi

Isaac Lenaola, DPJ, Faustin Ntezilyayo, ], Monica K. Mugenyi, |
June 18, 2014

Failure to protect property rights - Jurisdiction - Preliminary objection procedure-
Whether Burundi’s Minister of Home Affair’s contravened the Treaty through inaction.

Articles 3(3)(b), 6(d), 7(2), 8(4), 27(1) and 30(1) &(2) of the EAC Treaty - Articles 1,
2 and 14 of the African Charter of Human and Peoples’ Rights - Rule 41 of the EACJ’s
Rules of Procedure, 2010.

The Applicant averred that he was the proprietor of 24 hectares of land in the
Commune of Gihanga in Bubanza Province, Burundi and that he had legal title.
Following an encroachment onto his land by the Mayor of Gihanga Commune and
several other people, on 12th March 2012 the Applicant sought the authority of the
Minister of Home Affairs for the peaceful restoration of his land. After three-months
had elapsed without a response from the Minister, the Applicant filed this Reference
averring inter alia that the Minister of Home Affair’s inaction violated Article 6(d) of
the Treaty.

The Respondent contended that the Court was not competent to hear and determine
land matters and that the Applicant had Applicant already instituted a similar case in
the Administrative Court in Burundi and the case was pending determination.

Held:

1)

2)

The interpretation and application of Articles 6(d) and 7(2) of the Treaty, in order
to determine whether the occupation and exploitation of the Applicants land and
the denial of his rights, were infringements of the Treaty were matters within the
jurisdiction of the Court under Article 27(1) of the Treaty.

The Applicant’s land title was conclusive evidence of ownership that ought to be
protected. That the failure by the appropriate authorities of the Republic of Burundi
to ensure the protection of the Applicants land property rights was fundamentally
inconsistent with Burundi’s express obligations under Articles 6(d) and 7(2) of the
Treaty. Therein, Burundi undertook to observe the principles of good governance
including in particular, the principles of adherence to the rule of law, and the
promotion and protection of human rights. This failure constituted an infringement
of the said provisions of the Treaty.

Cases cited:
Ddungu v Marc Widmer & Anor, Civil Appeal No. 38 of 2009, [2012] UGHCI121;
Festus Mwanzi Lonzi v Roseline Muthoni Muburu, Environmental & Land Case 606 of
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2011, [2012], eKLR

James Katabazi & 21 others v The Secretary General of EAC & The Attorney General of
Uganda, EACJ Reference No.1 of 2007

Peter Anyang Nyongo & others v The Attorney General of Kenya & others, EAC]
Reference No.1 of 2006

Samuel Mukira Muhochi v The Attorney General of Uganda, EAC] Reference No. 5 of
2011

The Attorney General of Rwanda s v. Plaxeda Rugumba, EAC]J Appeal No.1 of 2012

Judgment

1. This is a Reference by one Venant Masenge a resident of the Republic of Burundi
(hereinafter referred to as the “Applicant”). His address for the purpose of this
Reference is indicated as C/O Mr. Horace Ncutiyumuheto, Boulevard Patrice
Lumumba, P.O. Box 1374 Bujumbura, Burundi.

2. The Reference was filed on 10th August 2012 under Articles 3(3)(b), 6(d), 7(2),
8(4), 27(1) and 30(1) &(2) of the Treaty Establishing the East African Community
(hereinafter referred to as the “Treaty”) and Rules 1(2) and 24 of the East African
Court of Justice Rules of Procedure (hereinafter referred to as the “Rules”).

3. The Respondent is the Attorney General of the Republic of Burundi sued in his
capacity as the Principal Legal Adviser of the Republic of Burundi.

Representation
4. The Applicant was represented by Mr. Horace Ncutiyumuheto while Mr. Elisha
Mwansasu appeared for the Respondent.

The Applicant’s Case

5. The Applicants case is contained in the Reference, an affidavit in support and a
counter-affidavit sworn on 10 August 2012 and 24 October 2013, respectively, by the
Applicant himself, a reply to the amended Respondent’s Response to the Reference
filed on 26th March 2013, as well as his submissions.

6. The Applicant averred that he is the proprietor of a land property measuring 24
hectares in the Commune of Gihanga in Bubanza Province, Burundi and that he
holds a legal and official title to the said property as demonstrated by the Registration
Certificate of land property VOL.ECCXXYV Portfolio 134 issued by the Registrar of
land titles, on 9th October 2009.

7. He alleged that following encroachment onto his land by Mr. Anthere Nzohabonayo,
a local troublemaker and Mr. Bonaventure Ntirandekura, the Mayor of Gihanga
Commune, together with their supporters, he referred the matter to the Minister of
Home Affairs on 12th March 2012 seeking for his authority to take all the necessary
actions to restore completely and peacefully his possession of the land. He further
stated that he never received any response from the Minister of Home Affairs, which
made him presume an implicit refusal, after the three-month legal deadline to respond
had elapsed. He then referred the matter to this Court holding the Government of
Burundi vicariously responsible for the actions of the Mayor of Gihanga Commune
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and the inaction of the Minister of Home Affairs which, in his view, violated the

fundamental principles referred to in Article 6(d) of the Treaty.

8. The Applicant therefore pleads for the following prayers and orders, against the

Respondent:

a) A declaration that the occupation and exploitation of the Applicant’s land
property is unlawful and is an infringement of Article 6(d) and 7(2) of the Treaty
for the Establishment of the East African Community;

b) A declaration that the whole land of Kizina as claimed by the Applicant and
demarcated on the Registration Certificate belongs to Masenge Venant and all
illegal constructions and occupations have to be immediately demolished by the
Respondent and turned out[sic];

c) An order that the Respondent restitutes the full property to the Applicant;

d) Declare that the Applicant has a full right to enjoy the property right on Kizina
land according to his Registration Title;

e) An order that costs and incidental to this Reference be met by the Respondent;

f) That this Honorable Court be pleased to make such further or other orders as
may be necessary in the circumstances.”

Respondent’s case
9. The Respondents case is set out in an amended Response to the Reference filed on 22nd

February 2013, an Affidavit in support of the Respondent’s Response to the Reference

sworn on 8th October 2013 by Mr. Claude Nimubona and written submissions filed

on 8th January 2014.

10. Briefly, his response is as follows:

a) The matter is about land property and as such, this Court is incompetent to hear
and determine it, since such a matter is reserved for the national courts of the
Republic of Burundi in accordance with Article 27 of the Treaty.

b) He contends that the Applicant has already instituted a similar case in the
Administrative Court in Burundi, to wit, RAC 6190 and the case is still pending
determination.

c) The costs and incidental to the Reference should be met by the Applicant.

Scheduling Conference
11. Pursuant to Rule 53 of the Rules of this Court, a Scheduling Conference was held on
25th January 2013 at which the following were framed as issues for determination.

Issues for determination by the Court

a) Whether the Court has jurisdiction to entertain the Reference;

b) If so, whether the failure by the Minister of Home Affairs to order the demolition
and/or stop all construction on the Applicant’s land is an infringement of Articles
3(3)(b), 6(d) and 7(2) of the Treaty.

c) Whether the Applicant is entitled to the order sought.
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Determination of the Issues
Preliminary Objection

12.

13.

In his written submissions filed on 8th January 2014, Counsel for the Respondent
raised for the first time the question of limitation of time. He contended in that regard
that this Reference is time-barred since the Applicant filed it on 10th August 2012,
almost a year after the decision of the Minister of Home Affairs, whereas Article
30(2) of the Treaty provides that proceedings shall be instituted within two months
of the decision complained of. In support of his contention, the learned Counsel cited
EAC] Appeal No.2 of 2012, Attorney General of the Republic of Uganda & another Vs.
Omar Awadh & 6 others, where the Appellate Division of this Court ruled that for
purposes of proceedings filed in this Court, time starts running under Article 30(2)
of the Treaty not on the day the act complained of ends, but on the day when it is first
effected.

During the hearing to highlight parties’ written submissions, Counsel for the
Applicant strongly opposed the submission of a preliminary objection at that stage of
the proceedings and contended that this breached Rule 41 of the Court’s Rules which
requires that any preliminary objection should be raised by pleading and before the
Scheduling Conference under Rule 53 of the Court’s Rules. He then argued that by so
doing, the Respondent took him by surprise since he did not get time to prepare an
appropriate response.

Court’s Findings

14.

15.

16.

It is noteworthy that the question whether or not the Reference is time-barred was
neither raised in the Respondent’s Response to the Reference, nor was it raised during
the Scheduling Conference which set up issues for determination by the Court. In
that regard, we consider that it was not proper to raise it as an issue for determination
after and not before the Scheduling Conference. It should also have been raised in the
pleadings so that the Applicant could have gotten an opportunity to address it in his
submissions and later on in the rejoinder.

Given the foregoing and taking into consideration the issue at hand, it is our view that

such submissions made at the tail end of the proceedings without allowing the other

party to prepare an appropriate response was in breach of Rule 41 of the Court’s Rules
and cannot be entertained. For ease of reference, Rule 41 of the Court’s Rules reads as
follows:

“(1) A party may by pleading raise an preliminary objection.

(2) Where a respondent intends to raise a preliminary objection he shall, before the
scheduling conference under Rule 53 of the Rules, give not less than seven (7)
days written notice of preliminary objection to the Court and to the other parties
of the grounds of that objection.”

We are aware that in some legal regimes, a preliminary objection on a point of law,

including on limitation of time can be raised at any time even when the pleadings

have been closed, but the above quoted Rule of the Court does not offer that
possibility. It is worded in mandatory terms and should be complied with. Rules
are the handmaidens of justice and are not enacted for cosmetic reasons. Whatever
the merits of the issue raised by the Respondent, once it is raised unprocedurally,
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17.

18.

19.

20.

21.

22.

23.

24.

the Court cannot legitimise an unprocedural matter by determining it on its merits.
Therefore, the Respondent’s preliminary objection as framed above is rejected.

ssue No.1: Whether the Court has jurisdiction to entertain the Reference

The question as to whether the Court has jurisdiction to entertain this Reference was
an issue raised by the Respondent. Counsel for the Respondent argued that according
to Article 27 of the Treaty, this Court lacks jurisdiction to hear and determine the
dispute which is related to land and as such, falls under the jurisdiction of national
courts. He hastened to add that the Applicant is fully aware of that fact since he filed
a similar case referenced RAC6190 at the Administrative Court of Bujumbura.
Furthermore, learned Counsel contended that this Court does not have jurisdiction
to declare that the Applicant has a full right to enjoy land property since only the
abovementioned Burundian Court is competent to deal with the matter. On this
basis, he prayed that the Court should dismiss the Reference for the reason that it
is only competent on matters requiring interpretation and application of the Treaty,
not those ordering demolition of properties and constructions as that jurisdiction
belongs to national courts of Partner States.

In response to the Respondent’s arguments on this issue, Counsel for the Applicant
submitted that this Court derives its mandate from Articles 23(1), 27(1) and 30(1) of
the Treaty.

In Article 23(1), it is stated that “The Court shall be a judicial body which shall ensure
the adherence to law in the interpretation and application of and compliance with the
Treaty”

According to Article 27(1) of the Treaty, “1. The Court shall initially have jurisdiction
over the interpretation and application of this Treaty: Provided that the Court’s
jurisdiction to interpret under this paragraph shall not include the application of any
such interpretation to jurisdiction conferred by the Treaty on organs of Partner States”
As for Article 30(1) of the Treaty, it provides that “Subject to the provisions of
Article 27 of this Treaty, any person who is resident in a Partner State may refer for
determination by the Court, the legality of any act, regulation, directive, decision or
action of a Partner State or an institution of the Community on the grounds that such
act, regulation, directive, decision or action is unlawful or is an infringement of the
provisions of this Treaty.”

The Applicants allegations in the instant matter are that, despite holding a valid
land title, he has seen his land being expropriated by administrative organs of the
Government of Burundi which argued at first, that there was a public need for
the use of the property and later on that the property has never belonged to him.
Counsel for the Applicant further stated that the Applicant complained to different
administrative authorities, including the Minister of Home Affairs, but that he has
never been restored in his rights.

Counsel then asserted that the Applicant’s main claim is that the occupation and
exploitation of his property is unlawful and is an infringement of Article 6(d) of the
Treaty. He submitted in that regard, that this Court has jurisdiction to entertain the
case since the act of denying Mr. Venant Masenge his property rights over a land
legally possessed constitutes a violation of the principles of good governance and rule
of law as provided by Articles 6(d) and 7(2) of the Treaty. In support of this argument,
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25.

Counsel referred us to a number of cases viz. EACJ Ref. No.3 of 2010: Independent
Medical Unit Vs The Attorney General of Kenya & 4 others; EAC] Ref. 9 of 2012: The
East African Center for Trade Policy and Law Vs The Secretary General of the EAC;
EAC] Appeal No.1 of 2012: The Attorney General of Rwanda Vs Plaxeda Rugumba;
EAC] Ref. No.1 of 2007:James Katabazi & 21 others Vs The Secretary General of EAC
& The Attorney General of Uganda; EACJ Ref. No.1 of 2006: Peter Anyang’ Nyongo &
others Vs The Attorney General of Kenya & others; EAC] Ref. No. 5 of 2011: Samuel
Mukira Muhochi Vs The Attorney General of Uganda.

On the question of non exhaustion of local remedies raised by the Respondent’s
Counsel, learned Counsel pointed out that the Applicant, being a natural person who
has direct access to the Court under Article 30(1) of the Treaty, is not required to first
exhaust local remedies before seeking this Court’s intervention.

Determination of the Issue

26.

27.

28.

29.

30.

We have carefully considered the rival submissions by learned Counsel and we opine
as hereunder:

It is common ground that under Article 27(1) of the Treaty, this Court has jurisdiction
over the interpretation and application of the Treaty, where such jurisdiction is not
conferred by the Treaty on organs of Partner States. And, as decided in the Samuel
Mukira Muhochi case (supra), “this Court does have jurisdiction to interpret and apply
any and all provisions of the Treaty save those excepted by the proviso to Article 27
It is our view that, in the instant matter, what the Applicant seeks, among others, is for
this Court to determine whether the actions and decisions of the Respondent were an
infringement of specific provisions of the Treaty, namely Articles 6(d) and 7(2).
According to Article 6(d) of the Treaty, one of the fundamental principles that shall
govern the achievement of the objectives of the Community by the Partner States is
“good governance including adherence to the principles of democracy, the rule of
law, accountability, transparency, social justice, equal opportunity, gender equality,
as well as the recognition, promotion and protection of human and peoples’ rights
in accordance with the provisions of the African Charter of Human and Peoples’
Rights”

Similarly, Article 7(2) of the Treaty provides that “The Partner States undertake to
abide by the principles of good governance, including adherence to the principles of
democracy, the rule of law, social justice and the maintenance of universally accepted
standards of human rights”

It is our considered opinion that the interpretation and application of these
provisions in order to determine whether the impugned actions and decisions (i.e.
the occupation and exploitation of the Applicants land property, and the denial to
restore the Applicant in his rights, in spite of the possession of a valid land title) are
infringements of the Treaty, are matters within the jurisdiction of this Court under
Article 27(1) of the Treaty. (see Samuel Mukira Muhochi case, supra).

In light of the foregoing and guided by the Courts previous decisions on similar
matters [see for examples: Plaxeda Rugumba case (supra), Peter Anyang’ Nyongo case
(supra), James Katabazi case (supra); Samuel Mukira Muhochi case (supra)), we are of
the decided opinion that the Court has jurisdiction to entertain this Reference, but
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31.

32.

33.

34,

35.

36.

subject to what we shall say about prayers (b), (c) and (d) of the orders sought by the
Applicant.

Therefore, Issue No. 1 is partly answered in the affirmative.

Issue No.2. Whether the failure by the Minister of Home Affairs to order the
demolition and/or stop all constructions on the Applicant’s land is an infringement
of Articles 3(3)(b), 6(d) and 7(2) of the Treaty

From the outset, Counsel for the Applicant asserted that when the Republic of
Burundi acceded to the EAC Treaty, it accepted to be bound by its provisions, the
most relevant for this case being Articles 3(3) (b), 6(d) and 7(2). These provisions
require all Partner States to uphold the fundamental and operational principles of
the Community such us good governance, rule of law and the observance of human
rights and social justice.

Learned Counsel pointed out that Article 6(d) of the Treaty obliges the Government
of Burundi to ensure good governance which includes, inter alia, the recognition
and protection of human and peoples’ rights in accordance with the provisions of
the African Charter on Human and Peoples’ Rights which has been ratified by the
Republic of Burundi.

In support of his case, he cited Articles 1, 2 and 14 of the said Charter.

Article 1 thereof provides that “The Member States of the Organization of the African
Union, parties to the present Charter shall recognize the rights, duties and freedoms
enshrined in the Charter and shall undertake to adopt legislative or other measure to
give effect to them?”

Regarding Article 2, it states that “Every individual shall be entitled to the enjoyment
of the rights and freedoms recognized and guaranteed in the present Charter without
distinction of any kind such as race, ethnic group, colour, sex, language, political or
any other opinion, national and social origin, fortune, birth or any status”

Article 14 reads: “The right to property shall be guaranteed. It may only be encroached
upon in the interest of public need or in the general interest of the community and in
accordance with the provisions of appropriate laws.”

It was contended by learned Counsel in the above regard that since the right to the
disputed property is attested by an official and legal title held by the Applicant, and
that the Respondent has not contested that the said property is occupied and exploited
forcefully by governmental agencies of the Republic of Burundji, and considering that
complaints to different administrative authorities in order to have his rights restored
have fallen on deaf ears, the Government has violated Articles 1, 2 and 14 of the
African Charter of Human and Peoples’ Rights as well as Articles 3(3)((b), 6(d) and
7(2) of the Treaty. He thus submitted that this Court, by virtue of Article 23(1) of
the Treaty, has to ensure adherence to these provisions in the interpretation and
application of the Treaty.

Counsel went on to point out that the Government of Burundi, through its Minister
of Home Affairs or otherwise, had the obligation to protect the property rights of the
Applicant which constitutes an issue of good governance. He therefore submitted
that the arbitrary and illegal occupation of a land property of a citizen by any organ
of a Partner State of the Community constitutes a violation and an infringement of
the principles of good governance, the rule of law and social justice.
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37.

38.

Counsel finally referred us to the Samuel Mukira Muhochi case where the Court
decided that: “The denial of entry into Uganda of the Applicant, a citizen of a Partner
State, without according him the due process of law was illegal, unlawful and a breach
of Uganda’s obligations under Articles 6(d) and 7(2) of the Treaty”. He submitted
therefore that similarly, the denial of Applicant’s enjoyment and use of his land, and
the lack of protection of his property rights by the Government of Burundi is illegal,
unlawful and a breach of Burundi’s obligations under Articles 3(3)(b), 6(d) and 7(2)
of the Treaty.

The Respondent’s Counsel made a brief response on this point and he contended
essentially that the Applicant did not have any evidence concerning the way he
acquired the disputed land. Relying on Rule 63(1) of the Court’s Rules which states
that: “at the hearing the party having the right to begin shall state its case and produce
evidence in support of the issues which it is bound to prove’, he challenged the
Applicant to produce documents showing the way he acquired the land. It also is his
case that although the procedure to be followed in Burundi for the registration of
land ownership does not show whether the land was acquired legally or illegally, he
maintained nevertheless that the land title issued to the Applicant is illegal.

Determination of Issue No.2

39.

40.

41.

42.

43.

After carefully considering the submissions made by both sides and perusing the
pleadings on record, the following are our findings and conclusions:

As the case stands, the crux of the Applicants plea, as can be gleaned from the
Reference, is that the Respondent breached Articles 6(d) and 7(2) of the Treaty by
not protecting his property rights over a land for which he possesses a legal title duly
issued by a competent authority in the Republic of Burundi.

In support of his argument, the Applicant’s Counsel referred us to Article 317 of the
2011 Burundi Land Act and Articles 1, 2 and 14 of the African Charter for Human
and Peoples’ Rights.

Article 317 of the Burundi Land Act provides that, “The right to land can be
established: either by the land title established by the Registrar of land titles or by
a land certificate established by the municipal land service recognizing a regular
appropriation of land resulting in personal or collective, permanent and sustainable
possession, according to the custom of the time, the place and the use of the land”
Articles 1, 2 and 14 of the African Charter of Human and Peoples’ Rights have been
cited above.

Counsel for the Respondent’s main counter-arguments are that the Applicant acquired
and occupied the disputed land illegally, that the Burundian laws do not recognize
automatically a land title as proof of ownership and that the National Commission
for Land and other Properties has issued a report which shows that the Applicant has
no rights over the said land. The learned Counsel did not however allude to any law
in support of his contentions.

We are also aware that Article 36 of the Constitution of the Republic of Burundi
provides that: “Every person has the right to property. No one shall be deprived of his
possessions except in public interest, in circumstances and manner determined by
law and subject to fair and prior compensation or pursuant to a court decision having
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44.

45.

46.

47.

48.

49.

the authority of res judicata”
In light of the foregoing, we are satisfied that the Applicant’s land ownership is, in
conformity with Article 317 of the 2011 Burundian Land Act, evidenced by the
Registration Certificate of a land property VoLECCXXV Portfolio 134 issued on
9th August 2009 by the Registrar of Land Titles. And as such, the Applicant’s land
ownership should be protected under the above quoted Article 36 of the Constitution
of the Republic of Burundi and relevant provisions contained in conventions and
treaties to which the Republic of Burundi is signatory. Of importance for this
Reference are the abovementioned quoted Article 14 of the African Charter for
Human and Peoples’ Rights and Articles 6(d) and 7(2) of the Treaty.
All the aforementioned legal instruments recognize the right to property and state
that any encroachment upon it should follow due process of law in order to avoid any
arbitrary exercise of government power.
No evidence was adduced by the Respondent that any legal proceedings seeking
the nullification of the Applicants land title has been undertaken either by the
Government of Burundi or by the Commission for Land and other Properties.
Itis our view that a land title is a conclusive evidence of the Applicant’s land ownership
that ought to be protected as required by the abovementioned provisions. Similar
cases have been decided where courts have held that a certificate of title issued by the
Registrar of land titles is conclusive evidence of the registered proprietor’s ownership
thereof (see Ddungu Vs Marc Widmer & Anor, Civil Appeal No. 38 of 2009, [2012]
UGHCI21; Festus Mwanzi Lonzi Vs Roseline Muthoni Muburu, Environmental &
Land Case 606 of 2011, [2012], eKLR).
For all those reasons given above, we hold that the failure by the appropriate
authorities of the Republic of Burundi to ensure the protection of the Applicant’s
land property rights was fundamentally inconsistent with Burundis express
obligations under Articles 6(d) and 7(2) of the Treaty to observe the principles of
good governance including in particular, the principles of adherence to the rule of
law, and the promotion and protection of human rights. This failure constitutes an
infringement of the said provisions of the Treaty.

Therefore, Issue No.2 is answered in the affirmative.

Issue No.3: Whether the Applicant is entitled to the order sought

Both Counsels made no submissions on this issue.

We note, however, that the Applicant seeks the followings declarations and orders:

“(a) A declaration that the occupation and exploitation of the Applicant’s property is
unlawful and is an infringement of Article 6(d) of the Treaty for the Establishment
of the East African Community.

(b)A declaration that the whole land of Kizina as claimed by the Applicant and
demarcated on the Registration certificate belongs to Venant Masenge and all
illegal constructions and occupations have to be immediately demolished by the
Respondent and turned out.

(c) An order that the Respondent restitutes the full property of the land to the
Applicant.

(d) Declare that the Applicant has a full right to enjoy the property right on Kizina
land according to his Registration title.
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(e) An order that the costs and incidental to this Reference be met by the Respondent.
(f) That this Honorable Court be pleased to make such further or other orders as may
be necessary in the circumstances.”

50. We have addressed prayer (a) while determining Issue No. 2 of the Reference. As for
prayers (b), (c) and (d), we are of the view, in agreement with the Respondent, that
this Court is not clothed with the jurisdiction to grant them since they clearly fall
outside the Court’s jurisdiction as provided for by Articles 23, 27 as read together
with Article 30 of the Treaty.

Conclusion
51. In light of our findings and conclusions on issues herein, we make the following
orders:

1. A declaration that the occupation and exploitation of the Applicant’s property is
unlawful and is an infringement of Article 6(d) of the Treaty for the Establishment
of the East African Community.

2. Prayers (b), (c) and (d) are disallowed.

3. On costs, the Applicant has partially succeeded and shall be awarded half of the
taxed costs to be borne by the Respondent.

It is so ordered.
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East African Court of Justice — First Instance Division
Reference No. 9 of 2012

The East African Centre for Trade Policy and Law And The Secretary General of the
East African Community

Johnston Busingye, PJ; Mary Stella. Arach-Amoko, DPJ; John Mkwawa, J; Jean Bosco
Butasi, J; Isaac Lenaola, ]
May 9, 2013

Concurrent jurisdiction — Common Market Dispute Settlement Mechanism — No ouster
of EAC] jurisdiction- Specialized dispute resolution mechanisms — Whether the dispute
resolution mechanisms in EAC Customs Union Protocol and Common Market Protocol
were inconsistent with the Treaty and limited EACJs jurisdiction.

Articles: 5, 6, 8 (1),(4) & (5), 23, 27(1), 30(1) & (3), 33 and 126 of the Treaty - Rules
1(2) and 24 of The East African Court of Justice Rules of Procedure , 2010 - Annex IX
East African Customs Union Protocol - Article 54(2) of the Common Market Protocol.

On 3rd March 2004, the Partner States had concluded the Customs Union Protocol
which established the East African Community Committee on Trade Remedies with
the jurisdiction on dispute settlement in accordance with Annex XI, the East African
Customs Union (Dispute Settlement Mechanism) Regulations. Thereafter on 14th
December, 2006 and 20th August, 2007, the Treaty was amended and provisos to
Article 27(1) and Article 30(3) were introduced.

Subsequently on 20th November 2009, Partner States concluded the Common Market
Protocol which also contained a dispute settlement mechanism. Under Article 54 (2),
Partner States guaranteed the right of persons seeking redress under the competent
judicial, administrative or legislative authorities in line with the Constitutions,
national laws and administrative procedures of Partner States.

The Applicant filed this Reference averring that the amendments to the Treaty
and the dispute settlement mechanisms provided for in the two Protocols, denied
original jurisdiction to the EAC] in handling disputes arising from the Protocols
by transferring matters reserved for the EAC] under the Treaty to Partner State
institutions and organs. And this was likely to lead to conflicting interpretations of
the Treaty and a diluting of the EACJ’s special jurisdiction. Furthermore, the presence
of the provisos to Articles 27(1) and Article 30(3) were contrary to the expectations
and aspirations of the people of East Africa.

Held:

1) Although the provisos to Article 27(1) and Article 30(3) of the Treaty did not take
away or oust the jurisdiction of the EAC], they undermined its supremacy and
contravened Articles 5, 6, 8 (1), (4) & (5) and 23 of the Treaty.
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2) The provision of specialized dispute resolution mechanisms on technical matters
under the Customs Union and the Common Market Protocol was not unique to
the East African integration process. It is prevalent and common to all countries
that have subscribed to multilateral trading arrangements under the World Trade
Organization. EAC Partner States that are members, have subscribed to the WTO
Dispute Settlement process.

3) The dispute settlement mechanisms provided under the Customs Union and the
Common Market Protocol were created for administrative expediency and they did
not oust the original jurisdiction of the Court of handling disputes there under.

Cases cited:

Christopher Mtikila v. The Attorney General of The United Republic of Tanzania, EAC]
Reference No. 1 of 2008

East African Law Society & Others v Attorney General of Kenya & Others, EAC]
Reference No. 3 of 2007

Flamino Costa vs ENEL, EC]J, Case 6-64

Hon. Sitenda Sebalu v The Secretary General of the EAC, EAC] Reference No. 1 of 2010
Modern Holdings (EA) Ltd v Kenya Ports Authority, EACJ Reference No. 1 of 2008:
Professor Anyang’ Nyongo and Others v The Attorney General of Kenya and Others,
EAC Reference No. 1 of 2006

R. v Kent Justices ex parte Lye [1967] 2 QB 153;

Union Transport Plc v Continental Lines SA [1992] 1 WLR 15

Judgment

Introduction

1. This Reference dated 25th November, 2011, was premised on Articles 5, 6, 8 (1),(4) &
(5),23,27(1), 30(1) & (3), 33 and 126 of the Treaty for the Establishment of the East
African Community and Rules 1(2) and 24 of The East African Court of Justice Rules
of Procedure ( hereinafter referred to as the “ Treaty” and the “Rules” respectively).

2. 'The Applicant is the East African Centre For Trade Policy, a registered company
limited by guarantee in the Republic of Uganda whose address for purposes of this
Reference was indicated as: c/o M.B Gimara Advocates, Plot 4, Jinja Road, 5th Floor,
Northern Wing, Social Security House, P.O Box, 28661, Kampala, Uganda.

3. The Respondent is the Secretary General of the East African Community (hereinafter
referred to as “the Community”), sued in the capacity of the Principal Executive
Officer of the Community, the Head of the Secretariat and the Secretary to the
Summit, pursuant to Article 67 of the Treaty.

Background

4. The undisputed background to the Reference is as follows: On 30th November
1999, the Heads of State of Kenya, Uganda and Tanzania signed the Treaty for the
Establishment of The East African Community. The Treaty entered into force on
7th July 2000. Article 9(e) established the East African Court of Justice (hereinafter
referred to as “the EACJ”), as one of the organs of the Community. Article 23 of the
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Treaty stipulated the role of the Court as follows:

“The Court shall be a judicial body which shall ensure the adherence to law in the

interpretation and application of and compliance with this Treaty”

The jurisdiction of the Court was spelt out in Article 27 of the Treaty in the following

words:

“1. The Court shall initially have jurisdiction over the interpretation and application
of the Treaty.

2. The Court shall have such other original, appellate, human rights and other
jurisdiction as will be determined by the Council at a suitable subsequent date.
To this end, the Partner States shall conclude a protocol to operationalise the
extended jurisdiction.”

Article 30 entitled “Reference by Legal and Natural Persons”, made provision for the

category of persons who are eligible to bring References before the Court and the

cause of action. It read:

“1. Subject to the provisions of Article 27 of this Treaty, any person who is resident

in a Partner State may refer for determination by the Court, the legality of any Act,

regulation, directive, decision or action of a Partner State or an institution of the

Community on the grounds that such Act, directive, decision or action is unlawful or

is an infringement of the provisions of this Treaty.”

The Partner States amended the Treaty on the 14th December, 2006 and 20th August,

2007, respectively, and introduced the amendments that form the first part of the

subject of this Reference, namely, the proviso to Article 27(1) and Article 30(3) of the

Treaty. The proviso to Article 27(1) reads:

“Provided that the Court’s jurisdiction to interpret under this paragraph shall not

include the application of any such interpretation to jurisdiction conferred by the

Treaty to the Organs of Partner States.”

The new clause (3) to Article 30 reads:

“3. The Court shall have no jurisdiction under this Article where an Act, regulation,

directive, decision or action has been reserved under the Treaty to an institution of a

Partner State”

On the 3rd March 2004, the Partner States concluded the Customs Union Protocol.

The Protocol came into force on the 1st January, 2005. Article 24(1) (e) of the Customs

Union Protocol established the East African Community Committee on Trade

Remedies and vested it with the jurisdiction for dispute settlement in accordance

with the East African Customs Union (Dispute Settlement Mechanism) Regulations.

On 20th November 2009, the Partner States concluded the Common Market Protocol.

Article 54 (2) thereof provides as follows:

“Settlement of Disputes

1. Any dispute between the Partner States arising from the interpretation or
application of this Protocol shall be settled in accordance with the provisions of
the Treaty.

2. In accordance with their Constitutions, national laws and administrative
procedures and with the provisions of this Protocol, Partner States guarantee
that:

(a) any person whose rights and liberties as recognized by this Protocol have been
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infringed upon, shall have the right to redress, even where this infringement has
been committed by persons acting in their official capacities; and

(b) the competent judicial, administrative or legislative authority or any other
competent authority, shall rule on the rights of the person who is seeking redress.”

The Applicant’s Case

10.

11.

12.

13.

14.

15.

16.

In the Reference, the Applicant states that, during the course of its work, it discovered
that the East African Community Summit had amended Chapter 8 of the Treaty in
particular, by introducing a proviso to Article 27(1) and creating Article 30(3) and
had also concluded the East African Community Customs Union Protocol and the
East African Community Common Market Protocol.

The Applicant avers that the amendments to the Treaty and the dispute settlement

mechanisms provided for in the two Protocols, deny original jurisdiction to the

EAC], from handling disputes arising from the Protocols contrary to the expectations

of the Treaty.

The Applicant further asserts that the above actions, in as far as they limit/oust the

jurisdiction of the EAC]J, are contrary to the provisions of the Treaty and in particular

that:

i) The proviso to Article 27(1) and clause (3) to Article 30, in as far as they grant
concurrent jurisdiction to organs of Partner States and take away the supremacy
of the EAC]J in regard to interpretation of the Treaty, gravely contradict and
infringe Articles 5,6,8(1),(4) & (5), 23,33(2) and 126 of the Treaty.

ii) The negotiation and conclusion of the East African Customs Union Protocol,
specifically Annex IX and Article 54(2) of the Common Market Protocol, in as
far as they do not grant original jurisdiction of handling disputes to the EAC]J,
infringe Articles 5, 6, 8(1), (4) &(5), 23, 27(1), 30(1), (3) 33(2) and 126 of the
Treaty.

From the accompanying affidavit dated the 24th November 2011, sworn on behalf of
the Applicant by its researcher, one Henry Owoko, the main thrust of the Applicant’s
case is that the impugned amendments to the Treaty and the dispute settlement
mechanisms provided for in both Protocols, limit / deny jurisdiction to the EAC]
by transferring matters reserved for the EAC] under the Treaty to Partner State
institutions and organs.

The Applicant further contends that the act of granting national Courts concurrent

jurisdiction with the EAC]J to interpret the Treaty, is likely to lead to conflicting

interpretation of the Treaty by national courts; and thereby diluting the special
jurisdiction donated by the Treaty to the EAC].

The Applicant asserts that the action of amending the Treaty by introducing the

proviso to Article 27(1) and Article 30(3) is a measure likely to jeopardize the

achievements of the objectives of the Community stipulated under Article 5 of the

Treaty.

The Applicant further asserts that its lawyers have advised, and it verily believes, that

the amendments to the Treaty, in particular in Chapter 8 Article 27 (1) and Article

30 (3), were done without adequate consultations and are an infringement to Articles

5,6, 8(1), (4) & (5), 23, 33 (2) and 126 of the Treaty.
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17.

18.

19.

20.

Mr Owoko avers in his affidavit that he has read the two Protocols and has discovered
that both of them do not grant original jurisdiction to the EAC] regarding matters
therein.

The Applicant contends that the EACJ is an international Court that was put in

place, not as an afterthought, but as an important court for fostering the East African

Community Integration process. That the above actions will lead to disjointed

application of the East African Law and further delay in the integration process if

they are not revisited.

Finally, it is the Applicant’s contention that the presence of the proviso to Article 27(1)

and Article 30(3), plus the dispute settlement mechanisms in the said Protocols, are

contrary to the expectations and aspirations of the people of East Africa.

For the reasons above, the Applicant seeks the following declarations and orders from

the Court:

i) That the proviso to Article 27 and Article 30(3) of the EAC Treaty contravene
Articles 5,6,8(1),(4) & (5), 23,33(2) and 126 of the Treaty.

ii) That the dispute settlement mechanism provided for in the Customs Union
Protocol and the Common Market Protocol contravene Articles 5, 6, 8(1), (4)
&(5),23,27(1), 30(1)&(3), 33(2) and 126 of the Treaty.

iii) That the Respondent makes appropriate amendments to the Treaty and Protocols
to cure the defects identified in this Reference.

iv) That the costs of and incidental to the Reference be met by the Respondent.

v) That the Honourable Court be pleased to make such further or other orders as
may be necessary in the circumstances.

The Respondent’s Case

21.

As can be gathered from the response filed on the 16th of January 2012 and the
affidavit of Dr. Julius Tangus Rotich, the then Deputy Secretary General (Finance and
Administration) of the Community, filed together with the Response, the Respondent
admits the amendments to the Treaty and their contents. The Respondent also
admits the conclusion of the two Protocols by the Partner States of the Community
as well as the establishment of the dispute resolution mechanisms complained of by
the Applicant. However, the Respondent denies the legality of the claims advanced by
the Applicant and contends as follows:

22.That the jurisdiction of the Court is limited to the interpretation and application

23.

24.

of the Treaty, provided that such jurisdiction does not extend to the application of
any interpretation to jurisdiction conferred by the Treaty on organs of a Partner
State. Therefore, the amendments do not infringe on the jurisdiction of the EACJ as
currently provided in the Treaty or at all.

That the negotiation and conclusion of the said Protocols were based on Article 151
of the Treaty that empowers the Partner States to conclude such protocols as may be
necessary in each area of cooperation for purposes of spelling out the objectives and
scope of, and institutional mechanisms for cooperation and integration.

That the Protocols were negotiated and concluded by the Partner States for purposes
of spelling out the objectives and scope of, and institutional arrangements under
Articles 75 and 76 respectively and are to that extent in conformity with the Treaty.
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25. That the Partner States, while negotiating and concluding the said Customs Union
Protocol observed that the Court lacks jurisdiction on trade disputes such as those
arising from the application of the rules of origin; anti-dumping practices; subsidies
and countervailing measures; safeguard measures; and specialized dispute settlement
as well as trade disputes that may arise under the Customs Union Protocol and the
Common Market Protocol.

26. That due to lack of jurisdiction of any tribunal at the regional level, provisions
had to be made for appropriate mechanisms to handle disputes arising out of the
implementation of both the Customs Union Protocol and the Common Market
Protocol .

27. Lastly, that the mechanism for dispute settlement provided for under Article 24 of the
Customs Union Protocol is in harmony with the World Trade Organisation (WTO)
Agreements to which the Partner States are signatory.

Points of Agreement
28. Arising from the above pleadings, at the scheduling conference held in this Court on
30th April 2012, the parties agreed:

1. That the Treaty was amended to create inter alia a proviso to Article 27(1) and
Article 30(3).

2. That Article 24(1) of the Customs Union Protocol establishes an East African
Community Committee on Trade Remedies and vests it with dispute settlement
rules in accordance with the East African Customs Union (Dispute Settlement
Mechanism) Regulations.

3. That Article 54(2) of the Common Market Protocol provides that Partner
States shall guarantee in accordance with their Constitutions, national laws
and administrative procedures that, “a competent judicial, administrative or
legislative authority shall rule on the rights of the person who is seeking redress”
for infringement on rights under the Protocol.

4. That the stated status of the parties is valid.

5. That the Court has jurisdiction to determine the Reference.

Issues
29. The following issues were agreed upon for determination by the Court:

(1) Whether the amendment of the Treaty to introduce a proviso to Article 27(1) and
Article 30(3) is inconsistent with or in contravention of Articles 5, 6, 8(1),(4) &
(5), 23,33(2) and 126 of the Treaty.

(2) Whether the Customs Union Protocol and the Common Market Protocol in as
far as they do not grant the East African Court of Justice jurisdiction of handling
disputes arising from the implementation of these Protocols infringe Articles 5,
6, 8(1), (4) &(5), 23,27(1), 30(1),(3) 33(2) and 126 of the Treaty.

(3) Whether the Applicant is entitled to the declarations sought

Determination of the Issues by Court
Applicable Rules and Principles of interpretation
30. The Treaty is an international treaty and is subject to international law on the
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31.

interpretation of treaties specifically, the Vienna Convention on the Law of Treaties.
The relevant Article to this Reference is Article 31, which sets out the general rule of
interpretation of treaties. Article 31 (1) provides that:
“1.A treaty shall be interpreted in good faith in accordance with the ordinary meaning
to be given to the terms of the Treaty in their context and in the light of its object and
purpose.”
In determining the Reference, we shall proceed to apply the above principles to
the issues raised by the parties before us, and we shall take into account the fact
that we have to interpret the provisions of the Treaty not only in accordance with
their ordinary meaning, but also in their context and in light of their objectives and
purpose. In addition, we shall, in so doing and in order to appreciate the contention
by the Applicant, adopt the approach suggested by Counsel for the Applicant:

i) By examining the relevant provisions of the Treaty prior to the introduction
of the proviso to Article 27(1) and the addition of Article 30 (3); as well as
the creation of the dispute settlement mechanisms under the Customs Union
Protocol and the Common Market Protocol.

ii) Then we shall proceed to examinine the said provisions of the Treaty as they are
now, after the amendments and the conclusion of the two Protocols.

Issue No. 1- Whether the amendment of the Treaty to introduce a proviso to Article

27 and Article 30(3) is inconsistent with and/or in contravention of Articles 5, 6,

8(1),(4),8(5),23, 33(2) and 126 of the Treaty.

32. Under this issue, the Applicant’s contention is that the proviso to Article 27(1) and

Article 30(3) in so far as they grant concurrent jurisdiction to the organs of the
Partner States take away the supremacy of the EAC]J with regard to the interpretation
of the EAC Treaty.

33. Mr. Francis Gimara, the learned Counsel for the Applicant, submitted that the Treaty

establishes the EAC]J as the primary dispute resolution body for the implementation
of the Treaty and all protocols made thereunder. That Article 23 established the EAC]
as the judicial body to ensure adherence to law in the interpretation and application
of, and compliance with the Treaty. That the import of Article 23 buffered with
the original Articles 27 and 30 as well as Article 33, is to avoid conflicting treaty
interpretation by national courts as a crucial step in ensuring the effectiveness of
Community law. That if Community law is to be effective, it must be applied
uniformly throughout the Member States and the final word in its interpretation must
rest with the EACJ.The clothing of the EAC] with original jurisdiction to determine
disputes arising from the interpretation and application of the Treaty, is a natural and
logical extension of the need to ensure the uniformity of the application of the Treaty
provisions throughout the Member States, for it is this uniformity which promotes
the stable economic environment upon which everything depends. He added that
the primacy of the EAC]J in Treaty interpretation can be discerned from Articles
5,6,8(1),(4) & (5), 23 and 33(2).

34. He further submitted that the nature of the legal order is supremacy of the EACJ and

not equality as the proviso to Article 27(1) and Article 30(3) seem to provide. In
support of his submission, he relied on excerpts from (a) Prof. Peter Anyang’ Nyongo
and Others v Attorney General of Kenya and Others, EAC] Ref. No. 1 of 2006; (b) The
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35.

36.

37.

38.

39.

East African Law Society and Others v Attorney General of Kenya, EAC] Ref. No. 3 of
2007; (c) Costa v ENEL [1964] ECR 585.
He also argued that under the Treaty, national courts at all levels are free to make
references and wait for answers for questions they refer to the EACJ. That remedies
and procedural rules should be scrutinized by the EAC]J to ensure that they do not
unduly impede the effective exercise of Community rights. If they do so, the national
courts must not apply them. In this way, both the national courts and the EAC] will be
working in conjunction, to promote that environment of stability and predictability,
which investors and individuals require in order to participate fully in the integration
process. In his view, the granting of concurrent jurisdiction on Treaty interpretation
to national courts will detract from and diminish the essential aspect of the EAC]J as
the final and only body with the responsibility to interpret and apply the provisions
of the Treaty.
He added that some aspects of the impugned amendment will have the effect of
completely undermining the legal assumptions upon which the single economic
space envisaged in the Treaty is based, namely, the resolution of disputes by law, legal
process and above all, by an independent judiciary.
Lastly on this issue, Mr. Gimara submitted that even the process of amending the
Treaty was found by the Court to be irregular for not being consultative enough.
If wide consultations had been carried out in the manner expected by the Treaty,
the proviso to Article 27(1) and Article 30(3) would never have been in the Treaty
because they fundamentally contradict the harmony of intention of the framers of
the Treaty expressed in 5,6,8(1),(4) & (5), 23, 27 and 33(2). He urged the Court to
strike out the amendments since their foundation was weak.
Mr. Wilbert Kaahwa, learned Counsel to the Community, submitted that the EAC]
is indeed established under Articles 23(1) and 27(1) as a judicial body to ensure
adherence to law in the interpretation and application of the Treaty. He emphasized
that the EAC]J lacks jurisdiction in trade disputes such as those arising on application
of rules of origin; ant-dumping practices; subsidies and countervailing measures;
safeguard measures and dispute settlement.

He contended that the jurisdiction of the EAC] is not as wide as the Applicant pleads

and shall only be extended after a protocol to that effect is concluded. Until then, the

EAC]J only has jurisdiction in ensuring adherence to the law in the interpretation of

the Treaty in the following specific matters:

a) Disputes between the Community and its employees arising from the terms and
conditions of employment or interpretation and application of the Staff Rules and
Regulations (Article 31);

b) Disputes arising out of an arbitration clause contained in a contract or agreement,
which confers such jurisdiction on the Court to which the Community or any of
its institutions is a party (Article 32(a));

c) Disputes between Partner States regarding the Treaty if the dispute is submitted
to it under a special Agreement (Article 32(b);

d) Disputes arising out of an arbitration clause contained in a commercial contract
or agreement in which the parties have conferred jurisdiction on the Court
(Article 32 (¢)).
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40.

41.

42.

43.

44.

45.

46.

47.

He added that Articles 33 and 34 of the Treaty in any case, do provide for avoidance
of conflict, that there is even no proof, let alone pleading, that the proviso to Article
27(1) and the introduction of Article 30(3) have adversely affected the spirit and
usefulness of the two Articles.

Mr. Kaahwa contended that the amendment was effected in accordance with the
provisions of Article 150 of the Treaty and was meant to cover a void arising out
of the limited jurisdiction of the EAC] pursuant to Articles 23(1) and 27(1). The
amendments thus did not take away the supremacy of the EAC] or limit / oust its
jurisdiction as alleged by the Applicant. The jurisdiction remained intact. That the
proviso to Article 27(1) takes into account the fact that as the EAC grows and the
EAC] also grows, and before the protocol on the extended jurisdiction of the EACJ is
concluded, there should not be a legal vacuum.

He argued that a reading of Article 27 as a whole shows that the EAC] does not
have unlimited jurisdiction by the manner in which Article 27 was couched by the
parties to the Treaty. That the EACJ can only exercise the jurisdiction conferred upon
it by the Treaty. That the Applicant’s conceptualization of “wide jurisdiction” and
“parallel dispute resolution” does not have a basis in law. Further, the fact that the
said proviso circumscribes the jurisdiction of the EAC]J to interpret does not include
the application of any such interpretation to jurisdiction conferred by the Treaty on
organs of the Partner States. (See: EACJ Appeal No.1 of 2011, The Attorney General of
Kenya v Independent Medical Legal Unit and EAC] Appeal No. 3 of 2011, The Attorney
General of the United Republic of Tanzania v the African Network for Animal Wefare,
(“the ANAW? case.)

Regarding Article 30(3), Mr. Kaahwa again relied on the ANAW case (supra) and
contended that the Appellate Division’s reasoning in that case was that in the presence
of an express provision in the Treaty which reserves jurisdiction to Partner States or
their institutions, then the jurisdiction of the EAC] is automatically limited. That the
introduction of Article 30(3) was effected by taking into account the circumstances
of the EACJ and principally the current jurisdiction. (See: EACJ Ref. No. 3 of 2007,
The East African Law Society and Ors v The Attorney General of Kenya read together
with ANAW.)

Mr. Kaahwa also distinguished the case of Flamino Costa v ENEL (supra), arguing
that unlike that case, this Reference does not deal with a conflict between Treaty
provisions and national law.

Therefore, the amendments did not infringe the Treaty provisions mentioned in the
Reference.

In his rejoinder, Mr. Gimara urged the Court in interpreting the Treaty provisions in
this Reference, to also take into account the spirit of the Treaty and to ensure that the
interpretation does not cause any absurdity, as was observed in the Oils Platforms
case of the ICJ 1993/6- Iran. He emphasized that the purpose of Article 23 was to
create the EAC]J as the judicial body to ensure adherence to law in the interpretation
and application of, and compliance with the Treaty.

Mr. Gimara disagreed with Mr. Kaahwa that there was a legal vacuum in the Treaty
that necessitated the impugned amendments. He asserted that, the only legal vacuum
is the deliberate delay by the Partner States in concluding the protocol to extend the
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jurisdiction of the EAC]J under Article 27(2).

48. On the question of supremacy, Counsel submitted that the Court stated so in The East

49.

50.

51.

52.

53.

African Law Society v The Attorney General Of Kenya, EAC] Ref. No. 3 of 2007, and
this is also what the ENEL case (supra) brings out.
Mr. Gimara asserted, in response to Mr. Kaahwa’s reliance on The Attorney General
of Kenya v Independent Medical Legal Unit, EAC] Appeal No.1 of 2011, that the
jurisdiction of the EAC]J is clearly stated by the Treaty provisions discussed above,
therefore the subsequent amendments to include the proviso to Article 27(1) and the
introduction of Article 30(3) are unwelcome intrusions into this jurisdiction as they
contravene the Articles of the Treaty mentioned.
On the ANAW case, Mr. Gimara contended that the facts of that Reference are
different from the instant one in that the Applicant is , unlike the case was in that
Reference, challenging the introduction of Article 30(3) into the Treaty to deny the
EAC] supreme jurisdiction. He reiterated his earlier prayers.
We have carefully considered the pleadings and submissions on this issue and our
findings and conclusions are the following:
First, we find no dispute that the jurisdiction of this Court as spelt out under the
provisions of Articles 23 read together with the original Article 27 (1) was “initially
over the interpretation and application of this Treaty”.
The use of the word “over”, in Article 27(1), by the framers of the Treaty is in our
view, not an afterthought. We think that it was deliberately and carefully chosen to
mean “supremacy”’ in matters of the interpretation and application of the Treaty by
the EAC], the only judicial organ of the Community under the Treaty. It should also
be noted that Article 23 is a fundamental Article of the Treaty which creates the EAC]
as one of the organs of the Community under the Treaty, in the same way the other
organs such as the East African Legislative Assembly (EALA), are created.

Notwithstanding this clear provision of the Treaty, we note that although the EAC]

had the primacy and supremacy over the interpretation of the Treaty, Article 33 of

the Treaty, which is entitled “Jurisdiction of National Courts”, indicates that national
courts also had some form of jurisdiction in interpretation of the Treaty even before
the impugned amendments. Nevertheless, the issue was explained by the Court in the
celebrated authority of Professor Anyang’ Nyongo and Others vs The Attorney General
of Kenya and Others, EAC Ref. No. 1 of 2006 at page 20 of the judgment where the

Court observed that:

“Under Article 33(2), the Treaty obliquely envisages interpretation of the Treaty

provisions by national courts. However, reading the pertinent provisions with Article

34, leaves no doubt about the primacy if not the supremacy of this Court’s jurisdiction

over the interpretation of provisions of the Treaty.”

For clarity, it is useful to reproduce the two Articles in full. Article 33 provides as

follows:

“1. Except where jurisdiction is conferred on the Court by the Treaty, disputes in
which the Community is a party shall not on that ground alone, be excluded from
the jurisdiction of the national courts of the Partner States.

2. Decisions of the Court on the interpretation and application of this Treaty shall
have precedence over the decisions of the national courts on a similar issue.”
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Article 34 reads:

“When a question is raised before a national court or tribunal of a partner state
concerning the interpretation or application of this Treaty or the validity of the
regulations, directives, decisions or actions of the Community, that court or tribunal
shall, if it considers that the ruling is necessary to enable it to give judgment, request
the Court to give a preliminary ruling on the question”

54. To that extent, we find that the jurisdiction of the EAC] was, prior to the impugned

55.

amendments, wide and unlimited as Counsel for the Applicant has submitted.

On the other hand, we find that after the introduction of the amendments, the
jurisdiction of the EAC] is limited because, one, under the proviso to Article 27(1),
the Court’s jurisdiction now excludes matters:

“....where jurisdiction is conferred by the Treaty on organs of Partner States.”

This means that under the Treaty, jurisdiction can now be conferred on organs of the
of the Partner States, yet the “organs” of Partner States are not defined in the Treaty.
The proviso is therefore vague and inconsistent with the provisions of the Treaty. It
also means that, Community law can be applied in the Partner States without any
supervision by the judicial organ of the Community, namely, the EAC]. Therefore,
this act alone flies in the face of Articles 23 and 27.

Two, under Article 30(3), the jurisdiction of the EACJ is now excluded:

“where an Act, regulation, directive, decision or action has been reserved under this
Treaty to an institution of a Partner State”

The same argument applies to this amendment. It is not only vague, but it means an
institution of a Partner State can interpret the Treaty as the EAC] sits idly by.

56. It is, therefore, clear from the foregoing that although the impugned amendments did

not take away or oust the jurisdiction of the EAC], they undermined the supremacy
of the EAC]J as the judicial body whose responsibility is to ensure adherence to law
in the interpretation of the Treaty as per Article 23. It is thus our humble view that
the greatest caution and restraint ought to have been exercised by the Partner States
in introducing the impugned amendments because the dream of the framers of the
Treaty was clearly that the interpretation of the Treaty was to be a preserve of the
Community’s judicial body, namely, the EAC].

57. We further do not share the view of the Respondent’s Counsel on the legal vacuum that

58.

purportedly necessitated the kind of amendment that was introduced under Articles
27(1) and 30. We instead agree with Applicant’s counsel that the legal vacuum was
created by the delay in concluding the protocol for the extended jurisdiction of the
EAC]J, and the amendments did not fill the same. To that extent, it is safe to conclude
that the act of amending the Treaty in Article 27(2) and 30(3) is actually inconsistent
with the Treaty, since it was retrogressive and did not fill the vacuum created by
Article 27(2).

It also our finding that the amendment to Article 27(1) created a window for the
amendment of the Treaty or conclusion of protocols conferring the jurisdiction to
interpret the Treaty on organs of Partner States to the exclusion of the EAC]. The
amendment to Article 30(3) indicates that an institution of a Partner State can now
handle references brought by legal or natural persons directly, under Article 30 of
the Treaty, if such jurisdiction is conferred on it by a Partner State. There is no doubt
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59.

60.

in our minds that this is likely to undermine the jurisdiction of the EAC], since the
EAC] will be powerless over such institutions. It is thus inconsistent with the object
and the spirit of the Treaty in the Articles mentioned in this Reference.

Another argument by Mr. Kaahwa is that there is no pleading let alone proof by
the Applicant, that the impugned amendments have adversely affected the spirit and
usefulness of Articles 33 and 34. This argument is untenable, with due respect to the
learned Counsel.

It should not also be a consolation because, in a situation where the impugned
amendments now empower the five Partner States to confer on their various national
organs and institutions jurisdiction to interpret the Treaty, surely, the fear that
these amendments are likely to lead to the issuing of conflicting decisions among
themselves, let alone with the EAC]J, cannot be farfetched. Moreover, the situation
is bound to be compounded, since there is a high possibility of an increase in the
number of Partner States of the Community in future when the other neighbouring
countries in the East African Region join the Community. In the Costa vs. ENEL case
(supra), the ECJ noted that:

“The executive force of the Community law cannot vary from one state to another
in deference to subsequent domestic laws without jeopardizing the attainment of the
objectives of the Treaty...”

We agree.
61. We note that the purpose of Articles 33(2) and 34 reproduced earlier on is to, inter

61.

62.

63.

alia, ensure uniform interpretation and avoid conflicting decisions and uncertainty
in the interpretation of the Treaty. However, the effect of the two amendments is
likely to defeat or diminish the attainment of the above purpose, since the Partner
States will now be in a position to confer jurisdiction directly to those organs and
institutions, because of the impugned amendments. Additionally, the national courts
will no longer have to refer all question to the EACJ for Preliminary Ruling under
Article 34, once they have been clothed with jurisdiction over certain matters under
the proviso to Article 27, further undermining the jurisdiction of the EAC].

The claim by the Applicant that the implementation of the amendments is likely to
undermine the objectives of the Treaty, in particular Articles 5 and 6 are not fanciful
either. This is because, despite the undertaking by the Partner States under Article
27(2) that:

“2. The Court shall have such other original, appellate, human rights and other
jurisdiction as will be determined by the Council at a suitable date. To this end, the
Partner States shall conclude a protocol to operationalise the extended jurisdiction.”
It is in the public domain that, although, the Partner States made that undertaking on
30th November, 1999, when they signed the Treaty, to- date, the Partner States have
not concluded the Protocol for the extended jurisdiction of the Court. Instead of that,
the Partner States came up with the impugned amendments, which have the contrary
effect of undermining, as opposed to extending the jurisdiction of the Court, in clear
breach of the objectives of the Treaty.

In Hon. Sitenda Sebalu v The Secretary General of the EAC, EAC] Ref. No. 1 of 2010,
this Court took was alive to this fact and noted that,:
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64.

65.

66.

“...the issue of extended jurisdiction of the EAC] did not come as an afterthought. It
was acknowledged as an important complement of the Court right at the inception of
the Community, the Court being recognized as a vital component of good governance
which the Community Partner States undertook to abide by as Article 27(2) of the
Treaty clearly demonstrates.”

The Court held, inter alia, that:

“ The delay in extending the jurisdiction of the Court not only holds back and

frustrates the conclusion of the Protocol but also jeopardizes the achievement of

the objectives and implementation of the Treaty and amounts to an infringement of

Article 8(1) ( ¢ ) of the Treaty and contravenes the principles of good governance as

stipulated by Article 6 of the Treaty”.

We share the same view.

Further, Mr. Owoko in paragraph 7 of his affidavit, deponed that the amendments

were done without adequate consultation, according to information from his lawyers.

We found no rebuttal to this statement in the affidavit of Mr. Rotich referred to earlier

on in this judgment. Rule 43 of the Rules of the Rules of this Court provides that:

“l. Any allegation of fact made by a party in a pleading shall be deemed to be
admitted by the opposite party unless it is denied by the opposing party in the
pleading.

2. Adenial shall be made either by specific denial or by a statement of non-admission
and either expressly or by necessary implication.

3. Every allegation of fact made in a pleading which is not admitted by the opposite
party shall be specifically denied by that party; and a general denial or a general
statement of non-admission of such allegation shall not be sufficient denial”

We would have expected the Respondent to tender evidence showing that the process

of amending Articles 27 and 30 was a consultative one and in accordance with Article

150. If such records exist, this was the time to scrutinize them. None was availed to

us.

It is, therefore, justified for this Court to conclude that the amendments were actually

made without adequate consultation; which is in itself, an infringement of one of the

operational principles that are supposed to govern the objectives of the Community
set out under Article 7 of the Treaty, namely, a “people-centered” cooperation.

Further still on this point, in the East African Law Society ¢ Others v Attorney General

of Kenya & Others, EAC] Ref. No. 3 of 2007, the Court held at page 42 of the judgment

that :

“The lack of people’s participation in the impugned amendment process was

inconsistent with the spirit and the intendment of the Treaty in general, and that in

particular, it constituted infringement of the principles and provisions of Article 5(3)
and 7(1) (a)”

67. In concluding this issue, we would like to echo the statement by the Court in the East

African Law Society (supra) that:

“1. By the provisions under Articles 23, 33(2) and 34, the Treaty established the
principle of overall supremacy of the Court over the interpretation and application of
the Treaty, to ensure harmony and certainty. The new

(a) proviso to Article 27; and
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68.

69.

70.

71.

72.

(b) paragraph 3 of Article 30; have the effect of compromising that principle and/
or contradicting the main provision. It should be appreciated that the question
of what “the Treaty reserves for a Partner States” is a provision of the Treaty and
a matter that ought to be determined harmoniously and with certainty. If left as
amended, the provisions are likely to lead to conflicting interpretations of the
Treaty by national courts of the Partner States.

We strongly recommend that the said amendments be revisited at the earliest
opportunity of reviewing the Treaty”.

We need not say more.

Issue No. 2.

Whether the Customs Union Protocol and the Common Market Protocol in as far
as they do not grant the EACJ jurisdiction of handling disputes arising from the
implementation of the Protocols infringe Articles 5, 6, 8(1), (4), (5), 23, 27(1),30(1) ,
33 (2) and 126 of the Treaty.

The cause of disagreement under this issue as can be discerned from the pleadings
and submissions on record as being: (a) whether the Protocols do not grant or oust
the jurisdiction of the Court from handling disputes there under; and (b) if so,
whether they infringe the provisions of the Treaty mentioned.

The starting point, in our view, is the provision of the Treaty under which the
Protocols were concluded. It is not in dispute that they were concluded under Article

151(1) of the Treaty, which provides that, the Partner States:

“1. shall conclude such Protocols as may be necessary in each area of cooperation
which shall spell out the objectives and scope of and institutional mechanisms for
cooperation and integration.”

The Partner States were thus well within their rights to conclude the said Protocols.

Article 151(4) of the Treaty goes further to provide that:

“4. The Annexes and Protocols to this Treaty shall form an integral part of this Treaty.”
It follows from the above provision of the Treaty, therefore, that the Customs Union
Protocol and the Common Market Protocols are now integral parts of the Treaty.
Article 33(2) establishes the supremacy of the decisions of the Court on questions
of interpretation and application of the Treaty. Article 38(1) further provides that
disputes concerning the interpretation or the application of the Treaty shall not be
subjected to any method of dispute settlement other than those provided in the Treaty.
In the interpretation provisions, Article 1 provides that: “Treaty” means “this Treaty
for the Establishment of the East African Community and Annexes and Protocols
thereto” In the same article, “Protocol” means any “agreement that supplements,
amends or qualifies this Treaty”

This means that the Court has the role and jurisdiction to interpret and apply the
provisions of the two Protocols as well, pursuant to the Court’s jurisdiction under
Articles 23 read together with Article 27 (1) of the Treaty. Consequently, the answer to
question (a) above is that the provisions of the protocols did not oust the jurisdiction
of the EACJ from handling disputes arising from the implementation of the said
Protocols.

We are fortified in this conclusion from the law that jurisdiction is a creature of
statute and can only be removed by an express provision of the law. According to The
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73.

74.

Dictionary of Words and Phrases Legally Defined (edited by John B. Saunders, 2nd
Edition, and Volume 3 at p. 113) relied on by Mr. Kaahwa, “jurisdiction “ means:
“The authority which a court has to determine matters that are litigated before it or
to take cognizance of matters presented in a formal way for its decision. The limits of
this authority are imposed by statute, charter or commission under which the court
is constituted, and may be extended or restricted by like means.”

As submitted by Mr. Kaahwa, this power of a court to hear and decide a case was
emphasized in R. vs Kent Justices ex parte Lye[1967] 2 QB 153; Union Transport Plc
vs Continental Lines SA[1992] 1 WLR 15 and by this Court in EAC] Ref. No. 1 of 2008:
Christopher Mtikila vs The Attorney General of The United Republic of Tanzania; EACJ
Ref. No. 1 of 2008: Modern Holdings (EA) Ltd vs Kenya Ports Authority and EAC] Ref.
No. 1 of 2010 Hon. Sitenda Sebalu vs The Secretary General of the EAC & 3 Others.
It therefore follows from the above authorities that the jurisdiction of the Court is
specifically created and can only be extended or ousted pursuant to the provisions of
Article 27 of the Treaty, and not by implication.

On this issue, we were also referred to Article 24 of the Customs Union Protocol,
which establishes an East African Community Committee on Trade Remedies and
vests it with dispute settlement rules in accordance with the East African Community
Customs Union (Dispute Settlement Mechanisms) Regulations.

Article 24(1) confers on the Committee On Trade Remedies, the jurisdiction to handle
matters pertaining to: “the rules of origin, anti-dumping measures, subsidies and
countervailing measures, safeguard measures, dispute settlement provided for under
the East African Customs Union (Dispute Settlement Mechanisms) Regulations
specified in Annex IX to the Protocol and any other matter referred to the Committee
by the Council”

75. While we agree that Article 24 does not mention the Court anywhere, it is evident

that, in the course of exercising its mandate, an issue may arise before the Committee
which requires the interpretation of the Treaty. In our view, nothing would prevent
an aggrieved natural or legal person from referring such a dispute to this Court for
interpretation directly under Article 30(1) in order to determine the:

“...legality of any Act, regulation, directive, decision or action of a Partner State or
an institution of the Community on the grounds that such Act, regulation, directive,
decision or action is unlawful or is an infringement of the provisions of the Treaty”.

76. In the case of the Common Market Protocol, Article 54 provides that:

“Settlement of Disputes

1.

2.

Any dispute between the Partner States arising from the interpretation or application

of this Protocol shall be settled in accordance with the provisions of the Treaty.

In accordance with their Constitutions, national laws and administrative procedures

and with the provisions of this Protocol, Partner States guarantee that:

(a) any person whose rights and liberties as recognized by this Protocol have been
infringed upon, shall have the right to redress, even where this infringement has
been committed by persons acting in their official capacities; and

(b) the competent judicial, administrative or legislative authority or any other
competent authority, shall rule on the rights of the person who is seeking redress.”
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77.1tis clear from Article 54(1) that disputes between Partner States over the interpretation

78.

79.

80.

of the Treaty remain governed by the Treaty, which means that this Court is primarily
the one vested with jurisdiction over such disputes. This means that the Protocol does
not oust the jurisdiction of the Court entirely.
We, note that at the same time, the Common Market Protocol also affords under
Article 54(2) opportunity to persons who feel that their liberties recognized under
the Protocol have been infringed upon by persons acting in their official capacities,
to seek redress from their competent judicial, administrative, legislative or other
authorities.
While this would appear as if it is a parallel dispute resolution mechanism under
the Treaty complained about in this Reference as argued by Mr. Gimara, our view is
that, these dispute resolution mechanisms are merely alternative dispute resolution
mechanisms intended for the speedy and effective resolution of trade disputes by
experts in technical and specialized areas. Otherwise, the Court would be bogged
down with the nitty gritty of disputes such as those in the area of trade, customs
immigration and employment that are bound to arise on a regular basis as the
integration process deepens and widens as a result of the implementation of the
Protocols.
More importantly to this Reference, in our view, is the undertaking under Article
8(4), of the Treaty, which provides that:

“4. Community organs, institutions and laws shall take precedence over similar
national ones on matters pertaining to the implementation of this Treaty”.

The EAC]J is an organ of the Community established under Article 9 of the Treaty.
For that reason, the EACJ takes precedence over national courts or institutions on
matters pertaining to the implementation of the Treaty.

81. Specifically, and with regard to the requirement of harmonization of activities in legal

82.

and judicial affairs under Article 126, we are of the firm view that the amendments
and the establishment of specific dispute settlement mechanisms is unlikely to have
any adverse bearing on the Court’s discharge of its functions as provided for under
Article 23(1) and 27(1) of the Treaty.

Even further, we note that the duty imposed on national courts by Article 34 of
the Treaty which provides that where questions arise requiring interpretation of
the Treaty, the court or tribunal may refer such a question for interpretation and a
Preliminary Ruling to this Court, also applies to disputes that may arise under the
two Protocols.

83. We are also in agreement with Mr. Kaahwa’s argument that the Council is empowered

under Articles 75(3) and 76(3) of the Treaty, to establish and to confer powers and
authority upon such institutions as it may deem necessary to administer the Customs
Union and the Common Market Protocol. Therefore, the creation of the Customs
Union and the Common Market pursuant to Articles 75, 76 and 151 of the Treaty do
not in any way jeopardize the achievement of the objectives or the implementation
of the provisions of the Treaty. This is primarily because their very existence was
envisaged under Articles 2(2), 5(2), 151, 75 and 76 of the Treaty. If anything, their
establishment and powers and authority conferred upon them in order to discharge
their mandate is in effect an actuation of the objective under Article 5(2). It cannot
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therefore be said to infringe Articles 5, 6, 8(1), (4) &(5), 23, 27(1), 30(1),(3) 33(2)
and 126 of the Treaty.

84. This is what the Court observed recently, on this issue in The East African Law Society

v The Secretary General Of the East African Community, EACJ Reference No. 1 of 2011,
at page 21 of the judgment:

“. it is also clear to us , and we have no doubt in our minds, that Articles 75 and 76
of the Treaty do not provide for setting up of judicial mechanisms to the exclusion
of the Court, but only institutions Council may deem necessary to administer the
Customs Union and the Common Market Protocol. We would imagine that these are
Community institutions because we do not think that the Council would establish
national institutions. Even then, national institutions clothed with authority to
administer the Customs Union and the Common Market Protocol, are obligated
to do so in accordance with the Principles and objectives of the Treaty, as if they
were institutions of the Community. In any event, the Treaty is law applicable in
each Partner State. What is clear to us, from the reading of the above, is that the
establishment of the said institutions and the conferring power upon them is not a
mandatory requirement upon Council; it may or may not establish them?

85. The Court went on to observe that:

‘During the hearing, we were not told, nor did we find that jurisdiction to interpret
the Protocols is conferred upon any known organ in a Partner State pursuant to
Article 27(2) of the Treaty. We are therefore of the firm view that they came under
Article 27(1) of the Treaty.

In the premises, we find that it is not necessary to first extend the jurisdiction of this
Court, as overemphasized by the Respondent, in order for it to have jurisdiction over
disputes arising from the interpretation of both Protocols.”

We hold the same view in this Reference.

86. We also agree with Mr. Kaahwa’s submission that the provision of specialized dispute

87.

resolution mechanisms, especially on technical matters, is not unique to the East
African integration process. It is also not strange to international trade and dispute
settlement. It is prevalent and common to all countries that have subscribed to
multilateral trading arrangements. For instance, notwithstanding the existence of
jurisdictions of national/municipal commercial courts of competent jurisdiction,
members of the World Trade Organization (WTO) including the EAC Partner
States, have subscribed to the WTO Dispute Settlement process provided under
Articles XXII and XXIII of the General Agreement on Tariffs and Trade ( GATT).
In so doing, the Partner States cannot be accused of having divested this Court of
jurisdiction.

On the other hand, we respectfully disagree with the assertion by Mr. Kaahwa that
Articles 24 (1) and 54(2) of the Custom Union and The Common Market Protocols,
respectively, were concluded to cater for the lack of jurisdiction of the EAC]. As
already discussed, the EACJ derives its jurisdiction from Article 23 and the original
Article 27(1) of the Treaty which includes all annexes and protocols negotiated to
implement the Treaty. As such, there was no “vacuum” as far as the jurisdiction
of the Court is concerned. As stated earlier in this judgment, our view is that, the
mechanisms were created for administrative expedience, and if any vacuum exists in
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88.

the Treaty then it is the absence of the protocol for the extended jurisdiction of the
EAC] more than a decade after the conclusion of the Treaty.

We also find that the dispute resolution mechanisms under the two Protocols do
not jeopardize in any way the achievements and objectives of the Treaty, given that
Articles 33(2) and 34 may cure any conflicting interpretation by national courts or
tribunals since the Court’s decision will prevail over the ones of national courts over
similar issues.

89. Mr. Gimara’s other argument was that the action of leaving out the EAC] from any

active role in Customs and Common Market matters (both treaty matters) and vesting
the same with national institutions without even creating a right of appeal, is clearly,
giving room and space for municipal jurisdictions to override international law bodies
created by the Treaty. That this is what Article 26 of the Vienna Convention regarding
the superiority of international law over municipal law seeks to avoid. Again, this
issue was considered at length by this Court in the East African Law Society vs The
Secretary General of the EAC; Ref. No. 1 of 2011(supra) and the eminent panel of
judges of First Instance Division at page 22 of the judgment, made the following
pertinent observation, which we quote in extenso:

“Pursuant to Regulation 6(7) of Annex IX of the Customs Union, decisions emanating
from these mechanisms are final. It is thus clear that when parties submit themselves
to a particular dispute resolution mechanism, they also undertake that the decision
emanating there from will be final except in case where a party wishes to challenge
the decision of the Committee on grounds of fraud, lack of jurisdiction, and other
illegality. This mechanism, in our view, represents a pragmatic approach to Customs
dispute resolution, is an alternative to the long and often tedious court litigation
approach. Much as we appreciate and support it, however, we do not think that it
takes away, directly or by implication the interpretative jurisdiction of this Court.”
Our view remains the same as above on the issue.

In conclusion, we answer Issue No. 2 in the negative.

Issue No. 3 - Whether the Applicant is entitled to the Declarations sought.

90. Mr.Gimara urged the Court to grant the Applicant the declarations sought based on

91.

his arguments and the pleadings on record. Mr. Kaahwa contended, on the other

hand, that the Applicant is not entitled to the declarations sought for the reasons

already advanced. He urged the Court to dismiss the Reference with costs.

In light of our findings and conclusions in the foregoing issues, we find that the

Applicant’s Reference has partially succeeded in issue No. 1, but it has not made out a

case of infringement of the Treaty provisions mentioned in issue No. 2.

Consequently, we make the following declarations and order, in answer to issue No.

3:

1. The proviso to Article 27(1) and Article 30(3) undermine the supremacy of the
EAC] and therefore contravene Articles 5, 6, 8 (1), (4) & (5) and 23 of the Treaty.

2. 'The dispute settlement mechanisms provided for under the Customs Union and
the Common Market Protocol do not oust the original jurisdiction of the Court
of handling disputes there under.

3. Either party shall bear his or its costs, since this Reference falls in the category of
public interest litigation.

It is so ordered

%%
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East African Court of Justice - Appellate Division
Application No. 2 of 2012

Arising from Appeal No. 1 of 2011
Independent Medico Legal Unit And Attorney General of the Republic of Kenya

R. Nsekela, P; P. K. Tunoi, VP; E. R. Kayitesi, L.Nzosaba, J. M. Ogoola, JJA

March 1, 2013

Appellate Division cannot re-open the evidence - Appellate power is distinct from a
power of review- Error apparent on the face of the record - Grounds for a review include
a glaring omission or a patent mistake- Whether the Appellate Division should exercise
its power of review in this case.

Articles: 23, 27, 35 (3), 35A of the EAC Treaty - Rule 72 of the Court’s Rules of Procedure,
2010

The Applicant / Appellant had brought a Reference in the First Instance Division of the
East African Court of Justice concerning the Respondents responsibility to investigate,
prosecute, punish and sanction the perpetrators of the atrocities committed in the
Mt. Elgon area of Kenya between 2006 and 2009 their compensation. A ruling on
a preliminary objection raised by the Respondent was given on 29th June 2011 and
being dissatisfied the Appellant lodged Appeal No. 1 of 2011.

On 15th March 2012, the Appellate Division dismissed the appeal and upheld the
preliminary objection raised by the Respondent. In the current application, the
Applicant/Appellant sought to re-open and review the Appellate Division’s judgment.

Held:

1)

2)

3)

The Appellate Division of this Court, just like the First Instance Division enjoys, in
appropriate cases, the same authority and power to review its own judgments as the
power of review set out in Article 35(3) extends to both Divisions of this Court.

A power of review is not to be confused with appellate power which may enable
an appellate court to correct all manner of error committed subordinate court. To
qualify for review, an application needs to fulfil any or all the conditions specified
in Article 35(3). The purpose of review is not to provide a back door method by
which unsuccessful litigants can re-argue their cause. Review of a judgment will
not be considered except where a glaring omission or a patent mistake or like grave
error has crept into that judgment through judicial fallibility. However, parties are
not permitted to begin fresh litigations because of new views they may entertain of
the law of the case or new versions which they present as to what should be a proper
apprehension by the Court of the legal result

If a view held by the court in the original record is a possible one, it cannot be an
error apparent on the face of the record even though another view (such as the ones
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canvassed by the Applicant) was also possible.

4) The grounds adduced by the Applicant for this Court to review its judgment of 15th
March 2012 could be good grounds for a further appeal but this is not provided for
in the EAC Treaty. The application was therefore dismissed.

Cases cited:

Aribam Tuleshwar Sharma v Ariban Pishak Sharma, Supreme Court of India (1979)
45CC 389, 1979(11) UJ 300 SC

Dr. Kabeta Muleya v COMESA & Erastus Mwencha, COMESA Court of Justice, Revision
Application No. 1/2002

Fawwcett Properties v Buckingham County Council (1960) 3 All E.R. 503 at 516)
Haridas v. Smt. Usha Rani Banik, Supreme Court of India, Appeal (civil) 7948 of 2004
Jasbir Singh Rai v Tarlochan Singh Rai, Court of Appeal, Kenya, Civil Application No.
Nai. CA 307 of 2003 (154/2003)

Lakamshi Brothers v Raja & Sons [1966] EA 313

Murray v IRC, (1918) AC 541 at 553

Musiara Ltd v Ntimana [2005] EA 317

PTA Bank v Martin Ogang, COMESA Court of Justice, Reference Revision No. 1/2001
R v Bow Street Metropolitan Stipendiary Magistrate Ex Parte Pinochete Ugarte (No. 20
[1999] 1 AILE.R. 577

Rafiki Enterprises Ltd v Kingsway & Automart Ltd, Court of Appeal Kenya, Civil
Application No. Nai.375 of 1996

Rupa Ashok Hurra v Ashok Hurra; Supreme Court of India Writ Petition (civil) 509 of
1997

Sewanyana v. Martin Aliker, Supreme Court of Uganda, Civil Application No. 4 of 1991
Smti Meera Bhanja v Smti Nirmala Kumari (Choudry) 1995 SC 455.

Somani v Shirinkhanu (No. 2) [1971] EA 79

Transport Equipment Limited v. Devra P. Valambhia, Court of Appeal of Tanzania, 1998
TLR 89

Judgment

1. The issue raised in this Application is relatively (but deceptively) simple - namely
whether the Appellate Division of the East African Court of Justice (“EACJ”) (i) has
jurisdiction to review its own decisions, orders, rulings and judgments (hereinafter
referred to collectively as “judgments”); and (ii) if so, whether in the instant
Application the Court should exercise that power to review its previous judgment in
this matter, dated 15th March 20122

2. In thatjudgment of 15th March 2012, this Division dismissed the appeal of the then
Appellant: Independent Medicol Legal Unit (“IMLU”), against the decision of the
First Instance Division dated 29th June 2011, which upheld a preliminary objection
raised by the then Respondent: the Attorney General of Kenya. The fine details of
the underlying Reference in this matter are not relevant to the instant Application.
Suffice to summarise that the case involves the responsibility of a Partner State
under the Treaty for East African Integration (“The Treaty”) to investigate, prosecute,
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punish and sanction the perpetrators and compensate the victims of the atrocities
committed in the Mt. Elgon area of Kenya during the 2006 - 2009 violent Sabaot
Land rebellion in that area of Kenya.

In the course of hearing that Reference, the First Instance Division of this Court
made a Ruling dated 29th June 2011, concerning the preliminary objection raised
by the Attorney General of Kenya. Aggrieved by that Ruling, IMLU appealed to this
Division of the Court. In its judgment of 15th March 2012, this Division upheld the
Attorney General’s appeal. It is this same judgment that IMLU now seeks the Court’s
indulgence to re-open and review. For this simple prayer, IMLU provided a long and
formidable litany of justifying grounds - thirty grounds in all, namely:

1. “That there are errors apparent on the face of the record.

a) Thatthe Honorable Court erred in its Application of the principle of continuous
violation and ongoing breach to the Treaty.

b) That the Vienna Convention on the Law of Treaties provides that every
International Convention must be deemed tacitly to refer to general principles
of International Law for all questions which it does not itself resolve in express
terms and in a different way.

c) That continuous violation, ongoing breach and continuous situation are
general principles of International Law.

d) Thata continuing violation, a continuing situation and ongoing breach all refer
to the same circumstances.

e) That the breaches of the Treaty set out in the Reference before the Court of first
instance continues and/or have effects which themselves constitute violations
to date.

f) That the Treaty does not provide for nor does it exclude the general principles
of continuous violation, ongoing breach and continuous situations.

g) That the principle of continuous violation is a natural consequence of the
Treaty Provisions.

h) That the Honorable Court erred in its interpretation of the principles of
continuous violation in the decision of the Inter Americana Court on Human
Rights in Moiwana Community versus Suriname.

i) That the Honorable Court ought to have applied liberal, purposive and broad
principles in interpretation of the Treaty particularly Article 30 (2) and the
principle of pacta sunt servanda.

j) That the principle expressio unius est exclusion alterium is a general principle of
international law.

k) That the Honorable Court ought to have applied the principle of expression
unius est excusion alterium in its interpretation of Article 30 (2) to exclude
failures of omission by members of states from the time limit of two months.

1) That the Honorable Court ought to have found that the knowledge referred to
under Article 30 (2) only applied to a positive action and not an omission.

m) That the Honorable Court out to have interpreted Article 30(2) in light of the
Treaty as a whole and not in isolation.

n) That the Honorable Court in interpreting Article 30(2) erred in strictly
interpreting the time within which the Reference ought to have been filed.
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0)

p)

That the Honorable Court ought to have applied a practical construction in
interpreting Article 30(2) of the Treaty.

That in finding that the Reference was time barred this Honorable Court made
findings of fact and thereby made errors of law by exercising powers outside its
jurisdiction.

2. That the decision of the Court has caused injustice and will continue to cause
injustice on the Applicant, the residents of Mt. Elgon District and people of the
community.

a)
b)

<)

d)

e)

£)

g

h)

J)

k)
)

That the Honorable Court is a Court of Justice.

That the Honorable Court placed an artificial limit on the time within which
a natural person can move the Court to enforce the obligations of a Member
State.

That the Honorable Court has placed impractical and unreasonable limits on
the enforcement of fundamental and operational principles of the Treaty by
the people of the community.

That the Honorable Court has by strictly interpreting Article 30(2) of the
Treaty, shifted to the people of the community the burden of ensuring that
Member States fulfill their obligations under the Treaty thereby occasioning
substantial injustice.

That by strictly construing the time limit under Article 30 (2) of the Treaty
the Honorable Court has watered down the fundamental and operational
principles under Articles 6 and 7 of the Treaty.

That the Honorable Court ought to have interpreted the Treaty to give effect to
its clear intention for member states to uphold the fundamental and operational
principles of the Treaty.

That the decision of this Honorable Court on what constitutes continuous
violation and its Application to the Treaty is clearly wrong and productive of
injustice and it is only right that this Honorable Court reverses it.

That the interpretation of this Honorable Court on the Application of the
principle of ongoing violation to Article 30(2) of the Treaty will set a precedent
that may lead to injustice by unduly restricting the proper development of East
African Community Law.

That the decision of the Honorable Court will be the foundation upon which
financial, commercial, and fiscal arrangements will be based and is likely to
cause injustice.

That the decision of the Honorable Court will lead to administrative and
procedural difficulties in access to Justice for the people of the community.
That the Honorable Court has limited access to Justice under Article 30 (2).
That by applying a narrow interpretation to the Treaty the Court has caused
injustice by restricting the rights of natural persons to bring a reference for
breach of the Provisions of the Treaty.

m) That the Honorable Court in failing to consider individually and in totality the

written and oral submissions of the Applicant caused an injustice by failing to
accord the Applicant a fair hearing”

4. Upon subsequent scheduling of the matter under Rule 99 of the EAC] Rules of
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Procedure (the “Court Rules”), the Parties agreed to collapse all the above 30 grounds
into only one issue for determination — namely: Whether the Application before this
Court for review of the Court’s earlier judgment was properly brought before the
Court? The Parties and the Court understood that intrinsic in this one formulation
of the issue were a number of sub-issues - including, in particular, whether the
reference in the pleadings to Article 35 (2) was correctly cited; and whether the
Application falls within the threshold of Article 35(3): both as a matter of merit, and
as a matter of jurisdiction. In this regard, learned Counsel for the Attorney General
(Mr. Ngugi) readily conceded the prayer by IMLU’s counsel (Ms. Kilonzo) to amend
the Application, from wrongly citing “Article 35(2)”, to correctly citing sub-Article
(3) of that Article 35 as the basis for this Application to review. With that concession,
the Court readily and formally granted the Applicant’s prayer for that particular
amendment of their pleadings.

As regards substantive consideration of the Application for review, the Court needs to
address two inter-related issues: first, does the Appellate Division of this Court have
jurisdiction to review its own judgments; and secondly, is the instant Application a
proper application for the Court to review its earlier judgment? The first issue arises
out of Mr. Ngugi’s objection to this Division’s jurisdiction. The second issue derives
from Ms. Kilonzo’s several contentions to the effect that the Courts judgment was
riddled with numerous errors apparent on the face of the record.

Jurisdiction of Appellate Division

6.

10.

We will start with the first issue — namely Jurisdiction of this Appellate Division of the
Court. We do so knowing that without jurisdiction we cannot take even one further
step in this matter.

Mr.Ngugi contended very vigorously that the Appellate Division, unlike the First
Instance Division, lacks jurisdiction to review its own judgments. He stated that the
Appellate Division’s jurisdiction is limited to the appellate confines of Article 35A
of the Treaty: Under that Article, the Appellate Division of this Court may entertain
appeals from judgments of the First Instance Division only on:

(a) Points of law;

(b) Grounds of lack of jurisdiction; or

(c) Procedural irregularity.

Mr. Ngugi emphasized the point that Article 35A constitutes the substantive
jurisdiction of the Appellate Divisiion; and, therefore, that the Division will enter into
a dispute or a matter only in the exercise of its appellate jurisdiction and no other.
Mr. Ngugi buttressed his proposition on the premise that:

“Article 35A sets this Court as an Appellate jurisdiction Court, that matters that come
before it are not or do not originate from it, they originate from the First Instance
Division and once they have been received there, they come to the Appellate Court
as the final Court. That is the design of the Treaty”

This Court is of the considered view that the above premise is misconceived. First,
the Appellate Division is not restricted to appellate work only. The Division has
and does entertain other work in its original jurisdiction. Starting from the Treaty
itself, there are at least three provisions from which the Appellate Division derives
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11.

12.

13.

14.

15.

16.

“original” jurisdiction in specific areas of its work — namely:
- preliminary rulings of national courts (i.e. “case stated”): under Article 34;
- advisory opinions: Article 36; and
- arbitration jurisdiction : Article 32 and the Court’s Arbitration Rules of 2012.
The above provisions make it self-evident that the Appellate Division has authority to
entertain matters of original jurisdiction as well as matters of appellate jurisdiction —
all derived from specific provisions of the Treaty.
Secondly, Article 35 of the Treaty which provides for various aspects touching on the
content and nature of the Court’s judgments, is expressed in general terms. It speaks
of judgments of “the Court”, without distinction as to:
- whether the judgments are of the First Instance Division or of the Appellate
Division ; nor
- whether the expression “the Court” signifies any particular Division of this Court.
It is clear and incontestable that from its context, intention and spirit, Article 35
applies to the judgments of the First Instance Division just as it does to judgments of
the Appellate Division. The Respondent’s further contention that the fact that Rule 72
of the Court’s Rules (on judgment review) is placed under Part B and not part C of the
Rules applies only to the First Instance Division, is equally misconceived. The Rules
must be read as a whole, irrespective of the textual location of the particular position
or place of the individual provisions therein. In any case, the Rules are subservient
to the Treaty. Rule 72 must be read to accord with Article 35 (3) of the Treaty, to
avoid a clash or inconsistency between the Rules and the Treaty. Any lapses or
shortcomings of shoddy drafting, must be construed with a presumption in favour
of making the Rules effective and workable; not inept and inoperative — see Murray
vIRC, (1918) AC 541 at 553; and Fawwcett Properties v Buckingham County Council
(1960) 3 All E.R. 503 at 516).
Mr. Ngugi would have us hold that the expression “the Court’, in Article 35 of the
Treaty, is restricted only to the First Instance Division. Any such construction would
be too restrictive; unnecessarily restrictive; indeed, unnaturally restrictive, and
totally at variance with the plain, ordinary meaning of the expresson “the Court”
that is expressly set forth in the definition of that term in Article 1 of the Treaty -
namely: “Court’ means the East African Court of Justice established by Article 9 of
this Treaty”;
That same holistic undivided sense of the expression “the Court” is replicated in
Article 9(1) (e), Article 24 and Article 27. Indeed, the matter is put beyond any
shadow of doubt by Article 23, whose sub- Article (2) states that:
“The Court shall consist of a First Instance Division and an Appellate Division.”
In other words, the one Court is comprised of two constituent units; two integral
Divisions.
With due respect to the learned counsel for the Attorney General, Article 35A of the
Treaty does not address itself to issues of jurisdiction. Jurisdiction of the Court is
substantive manner elsewhere in the Treaty - in particular, in Article 23 (role of the
Court); Article 27 (jurisdiction of the Court), Article 28 (references by Partner States);
Article 29 (references by Secretary General); Article 30 (references by natural and
legal persons), Article 31 (employee disputes); Article 32 (arbitration); Article 34 (case
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17.

18.

19.

20.

21.

22.

23.

stated); and Article 36 (advisory opinions).
Article 35 A, unlike all the other Articles, merely establishes the right of appeal for
those aggrieved or otherwise dissatisfied by the judgments of the First Instance
Division. In this regard, it is to be remembered that Article 35A is a creature of the
2007 Amendment of the Treaty — an Amendment which for the first time introduced
the two-Chamber Court, without disturbing the substantive corpus of the jurisdiction
of the Court. To that extent, it is indeed a misnomer and misconception to talk of
the “jurisdiction of the Appellate Division”. The First Instance Division and the
Appellate Division; being integral parts of the same Court, do enjoy and exercise the
same jurisdiction mutatis mutandis.
The Appellate Division would not be able to entertain appeals from judgments of
the First Instance Division, if it did not in the first place enjoy the same jurisdiction
of that First Instance Division. The only real distinction in this regard is that the
First Instance Division exercises original jurisdiction, while the Appellate Division
exercises appellate jurisdiction in the same matters. In Kenya, the equivalent of
this same juridical structure is made explicit by statute — namely section 3(2) of the
Appellate Jurisdiction Act, which provides that:
“...the Court of Appeal shall have, in addition to any other power, authority and
jurisdiction vested in the High Court”
As will be readily evident from all the above, the Appellate Division of this Court,
just like the First Instance Division enjoys, in appropriate cases, the same authority
and power to review its own judgments — namely if the application for review is in
accord with the parameters etched in Article 35 (3) of the Treaty.
The above exposition is sufficient to dispose of Mr. Ngugi’s objection to the jurisdiction
of this Appellate Division of the East African Court of Justice to review its decisions
and judgments. Nonetheless, for the sake of completeness [of our jurisprudence], we
will briefly examine from a comparative standpoint, the state of the law in this Region
and beyond concerning the power of the Courts to review their decisions.
In the East African region, the case law position was ably stated by the East African
Court of Appeal (EACA), especially in the cases of Lakamshi Brothers v. Raja & Sons
[1966] EA 313 and Somani v Shirinkhanu (No. 2) [1971] EA 79.
In Lakamshi, Sir Charles Newbold, P. categorically stated that judgments of the
EACA were the end of litigation subject only to the limited application of the “slip
rule”. The Court observed that:
“ This Court is now the final Court of Appeal and when this Court delivers its
judgment, that judgment is, so far as the particular proceedings are concerned,
the end of the litigation. It determines in respect of the parties to the particular
proceedings their final legal position, subject, as I have said to the limited application
of the slip rule”
In the Somani case, the Court (both Spry, Ag. P., and Law Ag. VP) recognized that:
(a) the finality of its decisions was paramount, subject only to one exception - (see
(b) below;
(b) the Court had limited inherent jurisdiction to review its own decisions where a
party is wrongly deprived of the opportunity to be heard;
(c) failure to hear a party was not the only ground for that Court’s review power. The
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25.

26.

27.

Court could do so in every case in which, for one reason or another, its decision
is a nullity.
The above exposition of the law has subsequently been found to be too restrictive.
Both the Supreme Court of Uganda (in the case of Sewanyana v. Martin Aliker,
Civil Application No. 4 of 1991), and the Court of Appeal of Tanzania (in the case of
Transport Equipment Limited v. Devra P. Valambhia, 1998 TLR 89), expressed their
open sentiments for reconsideration of the holding in the Somani case. Indeed, the
Ugandan Supreme Court noted that;
“Somani’s judgment was given ex tempore... as the Court followed an obsolete law;it
had acted pro tonto without jurisdiction. ...[Therefore] certainly the issues between
the parties could not have been fairly and properly tried between them”
The position for setting aside or modifying a Court’s judgments would appear to be no
different in both Zimbabwe and South Africa even though both those countries apply
Roman-Dutch law - see helpful comments to that effect by the Court of Appeal of
Tanzania in the Transport Equipment case (supra) which quotes the leading textbook
by Herbstein & Van Wanes: The Civil Practice of the Superior Courts in South Africa,
3rd Edition:
“A final judgment being res judicata is not easily set aside, but the Court will do so on
various grounds such as fraud, discovery of new documents, error and irregularities
in procedure.”
The Kenya experience has been a mixed bag of jurisprudence, with a series of
conflicting holdings by the then highest Court in the land: the Court of Appeal.
In 1996 in the case of Rafiki Enterprises Ltd v Kingsway ¢ Automart Ltd, Civil
Application No. Nai.375 of 1996, the Court held that it had no jurisdiction to review
its own decisions. In 2005, in the case of Musiara Ltd v Ntimana [2005] EA 317,
the Court found jurisdiction to reopen an appeal particularly if judicial bias in the
impugned/proceedings is established. Similarly, and again in 2005 in the case of
Chris Mahinda v Kenya Power & Lighting Co. Ltd, Civil Application No. Nai. 174 of
2005 (unreported), the Court of Appeal reiterated its position that it had residual
jurisdiction to review, vary or rescind its decisions in exceptional circumstances, as
held in the Musiara’s case(supra). However, in 2007 in the case of Jasbir Singh Rai v
Tarlochan Singh Rai, Civil Application No. Nai. CA 307 of 2003 (154/2003) , the Court
of Appeal by unanimous decision denied review jurisdiction - in effect overruling
the Court’s earlier holdings in the two cases of 2005; and, thereby, reinstating the law
of the Rafiki case (i.e denial of review of jurisdiction).
In Rwanda, the recent Law (No. 21/2012 of 14th June 2012) relating to the civil,
commercial, labour and administrative procedure of the country, puts the point
beyond dispute. An application for review of a Court’s own decision can be made,
but only with respect to judgments of the final court of resort, on the grounds of:
(i) fraud
(ii) false evidence, testimony or oath
(iii) a criminal judgment which was subsequently quashed
(iv) absence of permission to approve or confirm a party’s participation in the
proceedings/procedure;
(v) error(s) of procedure or of law

171



172

East African Court of Justice Law Report 2012 - 2015

28. In Australia, the case of Autodesk Inc v. Dyason (No. 2) [1993] HCA 6; (1993) 176 CLR
300, is instructive in setting forth the following principles:

29.

i)

ii)

iii)

iv)

the public interest in the finality of litigation will not preclude the exceptional
step of reviewing or rehearing an issue when a court has good reason to consider
that, in its earlier judgment, it has proceeded on a misapprehension as to the facts
or

As this Court is a final Court of Appeal there is no reason for it to confine the
exercise of its jurisdiction in a way that would inhibit its capacity to rectify what it
perceives to be an apparent error arising from some miscarriage in its judgment.
It must be emphasized, however, that the jurisdiction is not to be exercised for the
purpose of re-agitating arguments already considered by the Court; nor is it to be
exercised simply because the party seeking a rehearing has failed to present the
argument in all its aspects or as well as it might have been put.

The purpose of the jurisdiction is not to provide a back door method by which
unsuccessful litigants can seek to re-argue their cases.

In India, the case for judicial review has been upheld in numerous court cases. To
take just a random sampling, we list the following judgments - all rendered by the
Supreme Court of India:

(1) Aribam Tuleshwar Sharma v Ariban Pishak Sharma (1979) 45CC 389, 1979(11) U]

2

300 SC, which held that:

“The power of review may be exercised on the discovery of new and important
matter or evidence which, after exercise of due diligence was not within the
knowledge of the person seeking the review or could not be produced by him at
the time when the order was made, it may be exercised where some mistake or
error apparent on the face of the record is found; it may also be exercise on any
analogous ground. But it may not be exercised on the ground that the decision
was erroneous on merits. That would be the province of a Court of Appeal. A
power of review is not to be confused with appellate power which may enable an
Appellate Court to correct all manner of errors committed by the Subordinate
Court”

Rupa Ashok Hurra v Ashok Hurra; Writ Petition (civil) 509 of 1997 stating that:
“The principles in regard to the highest Court departing from its binding
precedent are different from the grounds on which a final judgment between the
parties, can be reconsidered. ... However, when reconsideration of judgment
of this Court is sought the finality attached both to the law declared as well as
to the decision made in the case, is normally brought under challenge. It is,
therefore, relevant to note that so much was the value attached to the precedent
of the highest Court that in the London Street Tramways Company Ltd vs. The
London Council [LR 1898 Appeal Cases 375], the House of Lords laid down that
its decision upon a question of law was conclusive and would bind the House in
subsequent cases and that an erroneous decision could be set right only by an Act
of Parliament”

Nonetheles,

“Justice is a virtue which transcends all barriers. Neither the rules of procedure
nor technicalities of law can stand in its way. The order of the Court should not
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3)

be prejudicial to anyone. The rule of stare decisis is adhered to for consistency,
but it is not inflexible in Administrative Law as in Public Law. Even the law bends
before justice...

Even when there was no statutory provision and no rules were framed by the
highest court indicating the circumstances in which it could rectify its order, the
courts culled out such power to avoid abuse of process or miscarriage of justice”
Haridas v. Smt. Usha Rani Banik, Appeal (civil) 7948 of 2004 articulates the
following pertinent principles:

“There is a distinction which is real, though it might not always be capable of
exposition, between a mere erroneous decision and a decision which could be
characterized as vitiated by ‘error apparent. A review is by no means an appeal
in disguise whereby an erroneous decision is reheard and corrected, but lies only
for patent error.  Where without any elaborate argument one could point to the
error and say here is a substantial point of law which stares one in the face and
there could reasonably be no two opinions entertained about it, a clear case of
error apparent on the face of the record would be made out”

“...thereisin Article 226 of the Constitution [of India] to preclude the High Court
from exercising the power of review which inheres in every court of plenary
jurisdiction to prevent miscarriage of justice or to correct grave and palpable
errors committed by it. But, there are definitive limits to the exercise of the power
of review. The power of review may be exercised on the discovery of new and
important matter of evidence ...; it may be exercised where some mistake or
error apparent on the face of the record is found; it may also be exercised on any
analogous ground. But it may not be exercised on the ground that the decision
was erroneous on merit.”

All the above jurisprudence of India has been conveniently and comprehensively
summarized in a Document sytled: “Review Jurisdiction of Supreme Court of India:
Article 1377, available electronically at: http:ssrn.com/abstract=2169967. In its
Introduction, that Document makes the following pertinent statements:

The Supreme Court of India is the highest Court of the land as established by Part
V, Chapter IV of the Constitution of India. It is the highest Court of Appeal.
The Supreme Court has original, appellate, advisory and review jurisdiction.
Article 137 of the Constitution of India, 1950, provides that subject to provisions
of any law and rules made under Article 145, the Supreme Court has the power
to review any judgment pronounced or order made by it. “Review” connotes a
judicial re-examination or reconsideration of the case. The basic philosophy
inherent in the concept of review is acceptance of human fallibility.

Under Article 145 (e), the Supreme Court is authorized to make rules as to
the conditions subject to which the Court may review any judgment or order.
Pursuant to this, Section 114 of the Code of Civil

Procedure (CPC) has been laid down, giving a substantive right of review; and
Order XLVII thereunder provides for the procedure.

Review petition is a discretionary right of court. The grounds for review are
limited.

Ever since the adoption of the Constitution (of 1950), the law on review is the
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31.

32.

33.

34,

creation of statute. But even during times when there was no statutory provision,
and when no rules were framed by the highest Court, Courts had culled out such
power in order to avoid abuse of process of Court or miscarriage of justice
- Areview cannot be sought merely for fresh hearing or arguments or correction of
an erroneous view taken earlier. The power of review can be exercised only for
correction of a patent error of law or fact which stares at you in the face, without
any elaborate argument being needed for establishing it.
For the East African Court of Justice (EAC]), unlike its predecessor the East African
Court of Appeal (EACA), the Treaty in its Article 35 (3) expressly provides for review
of the Court’s decisions and judgments. There can, therefore, be no room for argument
concerning the authority or power of this Court to review its own judgments within
the scope and ambit of Article 35(3) of the Treaty. The only issue now raised by the
Respondent in the instant Application is whether the power of review under Article
35 (3) covers both Divisions of this Court, or whether it is available only to one
Division: the First
Instance Division. This Court’sanswer — having regard to the specific Treaty provision,
as well as considering all the rich international and comparative jurisprudence
discussed above - is a resounding Yes: the power of review in that Article extends to
both Divisions of this Court. Accordingly, there is absolutely no bar for the Appellate
Division of this Court, to review its own decisions and judgments, whether such have
been rendered on appeal, or pursuant to its own special original jurisdiction (such as
in advisory opinions, case stated, arbitration, etc).
Mr. Ngugi’s contention that a power to review is not available to a court (such as
the Appellate Division of this Court whose judgments are final (i.e not open to any
further appeal), is untenable. That point was put to rest, for regional courts, in the
two cases of PTA Bank v Martin Ogang, Reference Revision No. 1/2001, and Dr.
Kabeta Muleya v COMESA ¢ Erastus Mwencha, Revision Application No. 1/2002, in
which the COMESA Court of Justice readily found jurisdiction in Article 31(3) of
the COMESA Treaty to review its previous judgments, even though at that time the
COMESA Treaty did not provide for any appeals against the judgments of that Court.
It is only in recent times that the COMESA Court, like the EAC] Court, has since
been restructured (through express Treaty Amendment) into two integral Divisions:
a First Instance Division, and an Appellate Division.
This is the same position in England, where the final, ultimate court of appeal (The
House of Lords) has on appropriate occasions, re-opened its concluded judgments
for rehearing - see R v Bow Street Metropolitan Stipendiary Magistrate Ex Parte
Pinochete Ugarte (No. 20 [1999] 1 AIlE. R. 577. In that case, Lord Browne-Wilkinson
stated that:
“...the respondents to this petition do not dispute that your Lordships have
jurisdiction in appropriate cases to rescind or vary an earlier order of this House. In
my judgment that concession was rightly made both in principle and on authority.
In principle it must be that your Lordships, as the ultimate court of appeal, have
power to correct any injustice caused by an earlier order of this House. There is
no relevant statutory limitation on the jurisdiction of the House in this regard and
therefore its inherent jurisdiction remains unfettered.”
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Indeed, it stands to reason and rational logic that the final court - even more so than
the subordinate courts - be clothed with authority to review their judgments. After
all, a subordinate court’s failure to review its judgment is readily cured and remedied
by resort to an appeal to the Appellate court against that judgment. Not so with a
judgment of a final court (such as the Appellate Division of this Court) - against
which there can be no further appeal. Here, the only judicial recourse available
against the fallibility or injustice of such a court is to advert to review of its earlier
judgment. It is for this reason that the civil law system restricts this review power
only to final judgments of a court from which no appeal lies (see Rwanda’s Law No.
21/2012 of 14/06/2012 discussed above). It is for the same reason that the House of
Lords (the Court of last resort in the United Kingdom) took the stand it took in the
Pinochete case (supra); and the Court of Appeal has likewise re-opened its concluded
appeals — see Taylor ¢ Anor. v Lawrence ¢ Anor.[2002] 2 All E. R. 353.

Consideration of the Review Grounds in Instant Application

36.

37.

38.

39.

40.

41.

Having considered the issue of whether the Appellate Division of this Court has
jurisdiction to review its own decisions, the question then remains as to whether the
instant application is a proper case for that Court to exercise its review jurisdiction?
The starting point to answer that question is Article 35(3), which is the basis for the
Court’s power of review — namely:

“An application for review of a judgment may be made to the Court only if it is based
upon the discovery of some fact which by its nature might have a decisive influence
on the judgment if it had been known to the Court at the time the judgment was
given, but which fact, at that time, was unknown to both the Court and the party
making the application, and which could not, with reasonable diligence, have been
discovered by that party before the judgment was made or on account of some
mistake, fraud or error on the face of the record or because an injustice has been
done”

To qualify for review under the above-quoted provision, an application needs to fulfil
any or all the conditions specified therein. The Applicant must adduce discovery of
some new set of facts/evidence which was not within the knowledge of the party and
the Court at the time of the delivery of the judgment. The impugned judgment must
evince some mistake, fraud or error that is manifest on the face of the record; or,
alternatively, the judgment, as is, must have given rise to a miscarriage of justice.
The grounds for the instant application were largely limited to the area of mistakes or
errors of law apparent on the face of the record; and only tangentially touched on the
element of injustice. Nothing at all was raised by way of discovery of new facts; nor
of fraud.

Of the 30 grounds listed by the Applicant a hefty number raise allegations of error
apparent on the record. To deal with each one of these grounds effectively, it will be
necessary to examine up front the general principles that govern this particular area
of our law.

First and foremost, the term “error apparent on the face of the record” is not/hardly a
term of art: one whose meaning has been definitively settled, once and for all. Rather,
it is a nebulous legal concept the fluidity of whose content must be interrogated in
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42.

43.

every case — using the rich jurisprudence that has grown up around it. Second,

implicit in that term, is the notion that review of a judgment has a limited purpose.

It must not be allowed to be an appeal in disguise. The purpose of review is not to

provide a back door method by which unsuccessful litigants can seek to re-argue

their cause. On these two principles hang all the law of “apparent error”. In this
regard, most significant among the principles (gleaned from the rich jurisprudence
that we have alluded to), are the following:

- Asthe expression “error apparent on the record” has not been definitively defined
by statute, etc, it must be determined by the Court’s sparingly and with great
caution.

- The “error apparent” must be self-evident; not one that has to be detected by a
process of reasoning.

- No error can be said to be an error apparent where one has to “travel beyond the
record” to see the correctness of the judgment - see paragraph 2 of the Document
on “Review of Jurisdiction of the Supreme Court of India” (supra)

- It must be an error which strikes one on mere looking at the record, and would
not require any long drawn process of reasoning on points where there may
conceivably be two opinions - see Smti Meera Bhanja v. Smti Nirmala Kumari
(Choudry) 1995 SC 455. A clear case of “error apparent on the face of the record”
is made out where, without elaborate argument, one could point to the error and
say here is a substantial point of law which stares one in the face, and there could
reasonably be no two opinions entertained about it - see

- Thugabhadra Industries Ltd v. The Government of Andra Pradesh 1964 AIR 1372;
1164 SCR (5) 174;

- also quoted in Haridas Das v. Smt. Usha Rani Banik ¢ Ors, Appeal (civil) 7948 of
2004.

- In summary, it must be a patent, manifest and self-evident error which does not
require elaborate discussion of evidence or argument to establish — see Sarala
Mudgal v. Union of India M. P. Jain, page 382, Vol.I

- Review of a judgment will not be considered except where a glaring omission or
a patent mistake or like grave error has crept into that judgment through judicial
fallibility — see Document: “Review Jurisdiction of Supreme Court of India” (supra).

This power of review has been allowed if the order sought to be reviewed is based

on: a decision per incuriam; or an incorrect set of facts or assumption of law; or

non consideration of a contention made; or if a judgment is inconsistent with the
operative portion or an interim order which was granted subject to the outcome of
the appeal to clarify an ambiguity.

A similar doctrine for review of Court judgments which is well established and

widely practiced, especially by courts in the Common Law jurisdiction, is the “Slip

Rule”, by which all courts (of whatever hierarchy) are empowered to, correct without

much ado, inadvertent mistakes of computation (arithmetical calculations), clerical

errors (of spellings, proper names, addresses, etc); and others of similar genre — which
invariably slip into court orders and judgments by (so to speak) the ‘slip of the pen.

A good example of the judicial treatment accorded to the Slip Rule is the Tanzanian

case of Transport Equipment v Devram Valambhia (supra)
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Specific Grounds for Review
44. Against the general backdrop of the above Principles and Rules, we will now proceed

to assess/examine individually/one by one the several grounds adduced by the

Applicant in the instant Application for a review of this Court’s judgment of 15th

March, 2012:

(1) Facts and the Appellate Division
The Applicant averred that this Court erred in looking into the facts of the case
- especially in re-opening points of facts already decided by the First Instance
Division. The Appellate Division, it was urged, should have restricted its appellate
jurisdiction under Article 35A on assessment of the law, procedural irregularities,
and grounds for lack of jurisdiction. The general thrust of this submission was
correct — particularly so in situations where there is a clear demarcation between
the facts and the law of the particular case. However, where (as in the instant
case) there are issues of mixed fact and law, it becomes near impossible to
separate the two into two neat boxes: one, of “fact”; and the other, of “law”. The
issue on appeal before this Court was one of mixed fact and law. Consideration
and determination of the issue of a time bar, necessarily involved computation
of time and determination of the applicable law. One cannot determine the law
on an issue of a time bar, without adverting to the factual time frames involved.
Moreover, the central issue before the Appellate Division was whether under
Article 30(2) the alleged breach was continuous or not. We held that it was not
continuous. That was eminently a question of law, rather than of fact. Any fact
in it was only tangential, incidental and coincidental.
In any case, in the course of their oral submissions before the Court, the Applicant
stated that:
“When a court of Appeal, as this Court is constituted, is limited to points of law,
it cannot re-open the evidence. It cannot reweigh the evidence. What it can do
is to look at the findings or facts by the lower court and determine whether the
Court in making those findings correctly addressed itself to the issues and facts
that were before it
It is evident from Ms.Kilonzo’s above submission that she conceded some role
for this Appellate Court to “look at the lower court’s findings of fact to determine
whether that Court correctly addressed itself”. How then can the same counsel
for the Applicant now turn around and claim that the Division had no jurisdiction
to entertain anything touching on facts? No; the Applicant cannot be heard to
speak from both sides of her mouth.
Be all that as it may, the Applicant’s contention here amounts to more than an
“error apparent on the record”. It delves into the merits of the case, calling for
elaborate investigation and argumentation of the issues. That calls for an appeal;
not a review of the judgment.

(2) Non-consideration of the Police Report
The Applicant contended that this Court, in determining the question of time
bar, failed to consider the Police Report published in 2010 (i.e after the filing
of the instant Reference in this Court). The failure, it is claimed, resulted in an
injustice to the Applicant and to the people of the Mt. Elgon community, in as
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45.

46.

much as there was no fair hearing. While this ground accords with the third
limb of Article 35 (3) of the Treaty (i.e. “injustice”), it falls short of the standard
(required) under this Article. First, determination of the issue at hand (i.e time
bar) did not necessitate exhaustion of all conceivable reports issued in the matter
of the Mt. Elgon atrocities. In this regard, this Court did consider no less than
five such reports that were exhibited in court (all listed and examined at page 18
of the Court’s judgment of 15th March 2012).

Secondly, the Applicant’s assertion is factually wrong. The truth of the matter
is that the Court did indeed examine the matter of the Police Report. From its
typed record, this Court did engage counsel Kilonzo in a spirited question-and-
answer session — from which the following factors emerged:

- that the Police Report was a purely internal probe, carried out by a couple of
Police Officers for the internal use of the Police Department;

- that the Report did not involve public sittings, investigations, etc;

- that the Report was not published to the public;

- that even the Attorney General of the Republic of Kenya was not aware of the
Police Report; and came to know of its existence only when the Report was
belatedly availed at this Court.

From all the above, it is self-evident that —

(i) the Court was conversant with and did consider the matter of the Police Report;

(ii) the Report did not amount to much in terms of its evidential value and efficacy;

(iii) far from cause injustice to anyone; the Court afforded all the parties inclusive of
the amicus curiae, appropriate due process — both procedurally and substantively.

But here, again, even if the Appellant’s grievances were well-founded, the appropriate

recourse to remedy them would not be a review of the impugned judgment. Rather,

it would be a substantive appeal against that judgment - because the matters now
raised go well beyond the face of the record. They entail a substantive challenge of the
merits of the Court’s decision. On this, the law is clear: what may be a good ground,
even an excellent ground, for appeal, need not be a valid ground for review — see AIR

Commentaries on The Code of Civil Procedure by Chitaly ¢ Rao 4th Edition Vol.3,

p.3227. See also the COMESA Courts holding in the case of Dr. Kabeta Muleya v

COMESA (supra).

Thirdly, in the course of her oral submissions before this Court, Ms. Kilonzo when

queried by the Court in that behalf readily conceded that:

(i) the impugned judgment of this Court is “correct”; and

(ii) nothing much turns on the Police Report - a fact which is duly borne out by the
record of the appeal proceedings of this Division, in which counsel gave no value
at all to the fact of the Police Report. We are satisfied that counsel’s vigorous
canvassing of this particular issue that this stage of the proceedings is but an
afterthought.

(iii) Non-consideration of Applicant’s submissions The Applicant’s contention
to the effect that this Court failed to consider the Applicant’s written and oral
submissions “individually and in totality”, is simply mischievous. The Court’s
entire judgment of 15th March, 2012 is testimony to the express, detailed,
comprehensive analysis, assessment, balancing and dissection of all the issues
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raised and submissions made by all the parties and the amicus curiae in this
matter.

(iv) Other Grounds the rest of the grounds are far too numerous to examine one
by one. Nonetheless, individually and collectively they all evince one defining
characteristic: dissatisfaction and aggrievement by the Applicant at the Court’s
particular findings, views, opinions, conclusions, interpretations, constructions,
applications and decisions on the numerous points now raised as grounds of
the prayer for review. They all seek to overturn the Courts “erroneous” views
on these points, and to transform them instead into the “correct” views desired
by the Applicant. Unfortunately for the Applicant, that cannot be. The Court
cannot under the subterfuge of a “review”, engage suffice.

The long laundry list of the Applicant’s grounds was not far removed from a fishing
expedition of sorts. Worse still, items on the list were manifestly repetitive in a great
many aspects of its claims and contentions. Thus, right from the start the confusion
arises between whether the Applicant is seeking a review or an appeal. It is quite clear
that the Applicant took great exception to a great number of the Court’s findings,
views and holdings contained in the impugn

- The review jurisdiction of the Court cannot be exercised on the ground that the
decision of the Court was erroneous on merit. That would be in the province of a
Court of Appeal.

- A review cannot be sought merely for fresh hearing or arguments or correction
of an erroneous view taken earlier.

- A review proceeding cannot be equated with the original hearing of the case.

- The purpose of the review jurisdiction is not to provide a back door by which
unsuccessful litigants can seek to re-argue their cases.

- The parties are not permitted to begin fresh litigations because of new views they
may entertain of the law of the case or new versions which they present as to what
should be a proper apprehension by the Court of the legal result. If this were
permitted, litigation would have no end, except when legal ingenuity is exhausted
- see Hoystead v Commissioner of Taxation [LR1926 AC155 at 165].

- A power of review is not to be confused with appellate power which may enable
an appellate court to correct all manner of error committed subordinate court. In
the instant case, there are of course no further appeals allowed from the decisions
and judgments of this Appellate Division.

With regard to the Applicant’s numerous challenges of this Court’s analysis, reasoning

and basis by which the Court arrived at its findings, opinions and decision, the law

provides that if a view held by the court in the original record is a possible one, it
cannot be an error apparent on the face of the record even though another view

(such as the ones now canvassed by the Applicant) was also possible — See the Kenyan

Court of Appeal case: Nyamongo & Nyamongo Advocates V Moses Kipkplim Kogo,

Civil Appeal No. 322 of 2000 (unreported).

Conclusion
(1) The Appellate Division of this Court has express jurisdiction under Article 35 (3) and

Rule 72 of the Court Rules to review its own decisions in appropriate cases.
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(2) Allin all, the grounds adduced by the Applicant for this Court to review its judgment
of 15th March 2012 in the matter of Mt. Elgon atrocities of 2006 — 20 may well be
good grounds for a further appeal (which is not provided for in the EAC Treaty) They
are not under our law valid for a review of that judgment.

The Application for review is hereby denied

Each party shall bear its own costs of this Application.

%%
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Arising from Reference No.1 of 2012
Timothy Alvin Kahoho And the Secretary General of the East African Community

Johnston Busingye PJ, Mary Stella Arach-Amoko DPJ; Isaac Lenaola ]
July 19, 2012

Interim injunction - Irreparable injury must be proved by evidence- Whether an
injuction should be granted to prevent the implementation of the directives of EAC
Heads of States.

Articles: 38(2) and 39 of the Treaty for the Establishment of the East African Community
- Rules 21, 41 and 73 of the East African Court of Justice Rules of Procedure, 2010 -

The Applicant filed Reference No. 1 of 2012 praying for orders that the Summit
directives set out in paragraphs 6 and 10 of the communiqué issued at the 13th
Ordinary Meeting in Bujumbura, Burundi be declared null and void as they were
issued in breach of Articles 6,7 and 123(6); 73 and 138 of the Treaty. Pending
determination of the Reference, the Applicant this application seeking for interim
orders to restrain the Respondent, his agents and servants from executing the
said activities, namely: the approval of the Protocol on Privileges and Immunities;
producing a road map for the functioning of the Customs Union, Common Market
and Monetary Union and; proposing an action plan on a draft model structure of the
East African Political Federation.

The Applicant claimed that if Respondent, his agents and servants carried out the
disputed functions before the disposal of Reference No 1 of 2012, the relief he sought
therein would be rendered nugatory.

The Respondent asserted that there was no breach of the Treaty.

Held: Injury, whether reparable or irreparable cannot be presumed. It is a question of
evidence and must be proved. The Applicant merely pleaded that the Reference will
be rendered nugatory if this application is refused. The Applicant did not show that
if the directives are implemented this would result in irreparably injury to him or to
anybody else. And since the application did not meet the conditions for the grant of
an interim order, it was dismissed.

Cases cited:

American Cynamid v Ethicon [1975] ALL ER 504 AT 505

East African Law Society and 4 others v The Attorney General of the Republic of Kenya
and 3 Others, EAC] Application No. 9 of 2007

Giella v Cassman Brown & Co. Ltd (1973) E.A 358

Kenya Commercial Finance Co. Ltd. v Afraha Education Society [2001] E.A 86
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Mary Ariviza and Okotch Mondoh v The Attorney General of The Republic of Kenya and
The Secretary General Of the EAC, EAC]J Application No. 3 of 2010

Professor Peter Anyang’ Nyongo and 10 others v The Attorney General of the Republic of
Kenya and 5 Others, EAC] Ref. No. 1 of 2006

The East African Law Society and 3 Others v the Attorney General of Kenya and 3 Others,
EAC]J Reference No. 3 of 2007

Ruling

1. This is an application brought by Notice of Motion under Articles 38(2) and 39 of
the Treaty for the Establishment of the East African Community (the “Treaty” ), and
Rules 21, 41 and 73 of the East African Court of Justice Rules of Procedure, 2010.
The Applicant is Timothy Alvin Kahoho, a citizen of Tanzania resident in Dar es
Salam. The Respondent is the Secretary General of the East African Community (the
“EAC”). He is sued in his capacity as the Principal Executive Officer of the EAC.

2. 'The Applicant filed Reference No. 1 of 2012 praying for orders that the Summit
directives set out in paragraphs 6 and 10 of the communiqué issued at the 13th
Ordinary Meeting in Bujumbura, Burundi be declared null and void as they were
issued in breach of Articles 6,7 and 123(6); 73 and 138 of the Treaty.

3. Pending determination of the Reference, however, the Applicant has filed the instant
application seeking for an interim order to restrain the Respondent, his agents and
servants from executing the said activities, namely:

i) the purported approval of the Protocol on Privileges and Immunities for East
African Community, its Organs and Institutions for conclusion ;

ii) Producing a road map for establishing and strengthening institutions identified
by the Team of Experts as critical for the functioning of the Customs Union,
Common Market and Monetary Union;

iii) Formulating an action plan for the purpose of operationalising the other
recommendations in the report of the Team of Experts;

iv) Proposing an action plan on and a draft model structure of the East African
Political Federation for consideration by the Summit at its 14th Ordinary Meeting.

4. The Applicant also prays for the costs of the application and any other relief(s) this
honourable Court may deem fit to grant.

5. The grounds for the application are set out in the affidavit in support of the
application sworn on the 16th May 2012 by the Applicant wherein he states that he
was prompted to file this application following a report of the 24th Extraordinary
Meeting of the Council of Ministers Ref. EAC/EX/CM24/2012, convened by the
Respondent in Arusha between 20th to 26th April 2012, which he came across
on the internet recently, where the Respondent has already re-allocated USD 109,
020.00 for undertaking the project of formulation of the Model Work Plan towards
the EAC Political Federation.

6. This was after he had on the 20th January 2012, lodged Reference No. 1 of 2012 in this
Court.

7. He contends that by calling that meeting, the Respondent violated Article 38 (2)
of the Treaty which provides that where a dispute has been referred to the Court,



Timothy Kahoho v Secretary General EAC

10.

11.

the Partner Stares shall refrain from any action which might be detrimental to or

aggravate it. He argues therefore that unless restrained by an interim order, the

Respondent, his agents and servants will carry out the disputed functions before the

disposal of the Reference, thereby rendering the relief sought therein nugatory.

The Respondent opposes the application for the reasons set out in the affidavit in reply

sworn on his behalf by Mr. Jean Claude Nsengiymunva, the EAC Deputy Secretary

General (Finance and Administration), on the 9th July 2012 wherein he asserts very

strongly that the Respondent has not breached the Treaty at all as alleged by the

Applicant in that :

i) The Summit decision regarding approval of a Protocol on Immunities and
Privileges of the EAC Organs and Institutions is consistent with Article 11(1)
and does not breach Articles 73 and 138 of the Treaty but implements them when
read together with Article 151 of the Treaty to create a common platform to guide
the issue of immunities and privileges in all agreements signed by the Secretary
General with the governments of the Partner States;

ii) The Summit directive to the Secretariat to produce a road map for establishing
and strengthening the Institutions identified by the Team of Experts as critical
for the Customs Union, the Common Market and Monetary Union is consistent
with the functions of the Secretariat as set out in articles 71(b), (c), (d) and (1) of
the Treaty;

iii) The Summit directive to the Secretariat to formulate an action plan to

operationalise the recommendations in the Report of Experts is consistent with
the functions of the Secretariat under Articles 71(b) and (d) of the Treaty;

iv) The Summit directive to the Secretariat to propose a model structure for the
EAC Political Federation for consideration by the Summit at its 14th Ordinary
Meeting is consistent with the functions of the Secretariat under Articles 71(b),
(¢), (d) and (1) of the Treaty.

v) The Summit did not contravene Articles 6, 7, and 123(6) of the Treaty in that
under Article 123(6) of the Treaty, the process of Political Federation was
actually initiated by the Council when it appointed a Team Of Experts whose
recommendations the Secretariat is now improving on.

vi) The actions of the Respondent are consistent with its mandate and are not
detrimental to the resolution of the dispute.

He submitted that the USD 109, 020.00 had in fact already been allocated and utilized,

pursuant to Council Directive Ref. EAC/CM24/Decision 21, towards formulating a

Model Work Plan for the EAC Political Federation and the issue had been overtaken

by events.

He argued that the Reference is, for the foregoing reasons, therefore misconceived

and it should be dismissed with costs to the Respondent.

For the purposes of this application, it is necessary, in our view, to reproduce right

from the outset, the contents of the impugned paragraphs 6 and 10 of the communiqué

that has caused grievance to the Applicant. It stated that:

“6. The Summit approved the Protocol on Immunities and Privileges For the East

African Community, its Organs and institutions for conclusion.
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The Summit considered and adopted the Report of the team of Experts on Fears,

Concerns and Challenges on the Political Federation. The Summit noted that the

Team of Experts had studied and made recommendations for addressing the Fears,

Concerns and Challenges. The Summit mandated the Secretariat to:

I. Produce a road map for establishing and strengthening the Institutions identified
by the Team of Experts as critical to the functioning of a Customs Union,
Common Market and Monetary Union.

II. Formulate an action plan for purposes of operationalising the other
recommendations in the Report of the Team of Experts; and

III. Propose an action plan on and a draft model of the structure of the East African
Political Federation for consideration by the Summit at its 14th Ordinary
Meeting”

The Applicant appeared in person, while Mr. Anthony L. Kafumbe, a Legal Officer at

the EAC Secretariat, appeared for the Respondent.

Both parties adopted the written submissions they had filed in Court where they

basically repeated the averments in their respective pleadings and the affidavits on

record. They then made brief supplementary oral submissions.

In addition to his written submissions, the Applicant emphasized that the Respondent

has continued to implement the activities he is disputing even after he had lodged

his documents in Court. That is why he is requesting this Court to issue the order
so that the Respondent is prevented from calling the Council of Ministers to be
handed recommendations and the Model Structure of the Political Federation for
consideration by the Summit at its 14th Ordinary Meeting. Article 38(2) of the Treaty
is, according to the Applicant, mandatory and clear. It does not require a party to first
obtain a temporary injunction as alleged by the Respondent’s Counsel. In support of

this proposition, he relied on the decision of this Court in The E.A Law Society and 3

Others vs The A.G of Kenya and 3 Others, Reference No. 3 of 2007.

On his part, Mr. Kafumbe vehemently opposed the application on the ground that

it did not meet the conditions for the grant of the order sought as set out in the

celebrated case of Giella v Cassman Brown Ltd which this Court adopted in The

East African Law Society vs The Attorney General of Kenya (supra) which are that:

the Applicant must show a prima facie case with a probability of success; secondly,

an injunction will not be granted unless the Applicant might otherwise suffer an
irreparable injury that cannot be compensated by an award of damages ; and lastly,
when court is in doubt, it will decide the application on the balance of convenience.

He submitted that the Applicant had not established that he has a prima facie case

with a probability of success. He is challenging functions that the Treaty confers on

the Summit and the Secretariat. The Respondent has, however, shown that the Team
of Experts with which the Applicant is very uncomfortable was not appointed by the

Respondent but by the Council.

On the second condition, Mr. Kafumbe argued that the position of the Respondent is

that this is a case which can be compensated by way of damages which the Applicant

has already asked for. He will not therefore suffer irreparable injury if the injunction
is refused.

Lastly, on the balance of convenience, Mr. Kafumbe submitted that the USD 109,
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24.

020.00 has not only been allocated but has been utilized by the Secretariat which has

already formulated an action plan and drafted a proposed Model Structure of the

Political Federation ready for consideration by the Summit. That since the activities

complained of by the Applicant have been implemented, the balance of convenience

favours the Respondent.

He asked the Court to dismiss the application with costs, for these reasons.

The Applicant insisted, in his brief response, on his prayers. He emphasized that he had

also filed the Reference because he is aggrieved by the said directives in his capacity

as a concerned citizen of East Africa who cannot sit by and look on as the Treaty is
being violated and the tax payers’ money is being squandered for implementation of
an illegal directive.

He contended that the central issue in his application is whether the 13th Summit

of the Heads of States breached Articles 6, 7, 73, 123 (6) and 138 of the Treaty in

issuing the impugned directives directly to the Secretariat. The Respondent should
not therefore be allowed to proceed with those activities in preparation for the next

Summit before this Court determines the issue.

He disagreed with the Respondent’s assertion that the application was overtaken by

events and argued that the Respondent’s Counsel had stated in his submission that

the Secretariat is duly executing its mandate under the Treaty and the outcome of the
exercise will in the fullness of time be brought to the attention of the Council and the

Partner States.

According to the Applicant, the process is still ongoing because everything will be

handed to the Council for submission to the next Summit of Heads of State, therefore,

the Respondent will be asking for allocation of more funds to undertake the process.

He maintained the prayer that if this court does not grant the interim order requested

for, the reference would become irrelevant since the impugned activities would have

been discharged.

The clear purpose of the application is for the grant of an interim injunction to

prevent the implementation of directives contained in Paragraphs 6 and 10 of the

communiqué issued by the Summit at the close of the 13th EAC Heads of States

Meeting held in Bujumbura, Burundi on the 12th November 2011, until this

Court determines whether they infringe the articles of the Treaty specified in the

Reference. Undoubtedly this court has the power to issue the order sought, pending

determination of the Reference filed in the court.

The grant or refusal to grant a temporary injunction is an exercise of the Court’s

judicial discretion which must be exercised judiciously. The purpose of a temporary

injunction is to maintain the status quo. The conditions for the grant of a temporary
injunction are well settled in our jurisdiction although they have been stated in
various terms over the years. We state them below:

a) For a temporary injunction to issue, the applicant must show to the satisfaction
of the court that he has a prima facie case with a probability of success.

b) An interlocutory injunction will not normally be granted unless the applicant
might otherwise suffer irreparable injury which would not adequately be
compensated by an award of damages.

¢) If the Court is in doubt, it will decide the case on the balance of convenience.
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(see: Giella v Cassman Brown ¢ Co. Ltd (1973) E.A 358 followed by this court in
a number of cases including Professor Peter Anyang’ Nyongo And 10 Others v The
Attorney General Of The Republic of Kenya and 5 Others, Ref. No. 1 of 2006; East
African Law Society and 4 Others v The Attorney General of the Republic of Kenya
and 3 Others, Application No. 9 of 2007; and more recently, in Mary Arividza
and Okotch Mondoh v The Attorney General of The Republic of Kenya and The
Secretary General Of the EAC, Application No. 3 of 2010.)

The conditions for granting an interlocutory injunction are sequential so that the

second condition can only be addressed if the first one is satisfied and when the court

is in doubt the third one can be addressed.(See: Kenya Commercial Finance Co. Ltd.

V Afraha Education Society [2001] E.A 86 at p. 87.)

It is no function of this court at this stage, of course, to delve into the merits of the

Reference or to determine difficult questions of law which will be determined after a

full hearing of the Reference and detailed arguments based on the facts and applicable

law.

The sole issue before us for determination is thus, whether, in the circumstances, an

interim restraining order should be issued.

We have carefully perused the pleadings of both parties in the Reference and in

the Motion. We have also considered the very able submissions by the Applicant as

well as the one of Counsel Kafumbe together with the authorities cited and the law
applicable to the matter before us.

With regard to the first condition, the court must be satisfied that the claim is not

frivolous or vexatious, in other words, that there are serious questions to be tried.

(See: American Cynamid v Ethicon [ 1975] ALL ER 504 AT 505).

From the material before us, we note that the Applicant has raised in his pleadings

and submissions the contention that the probability of success of his Reference lies in

the fact that nowhere in the Treaty is it indicated that the Summit can mandate any of
its functions directly to the Secretariat. He asserts that, under the Treaty, the Summit
must always pass through the Council or the Secretary General and not directly to
the Secretariat. His contention is that the directive by the Summit to the Secretariat
is thus a breach of the various articles, including 6, 7, 73, 123(6) and 138 and of the

Treaty.

On his part, the Respondent contends that there is no breach of the Treaty by the

Summit because the Treaty confers on the Summit and the Secretariat the functions

the Applicant is challenging. By issuing the impugned directives, the Summit thus

acted within its mandate under the Treaty, particularly Article 11(1) read together

with Article 151; 71(b), (¢), (d) and (1) as well as Article 123(6).

From the foregoing, it is apparent that the Applicant is challenging the process not

the substance of the Summit directives in question. Resolution of this dispute will

necessarily involve the interpretation of those specified Articles of the Treaty and the
court will have to address itself, inter alia, to the following issues:

i) Whether the Summit directives contained in paragraphs 6 and 10 of the
Communiqué issued by the Summit at its 13th Ordinary Meeting held at
Bujumbura breached Articles 6, 7, 73, 138, and 123(6) of the Treaty as alleged
by the Applicant;
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ii) If so, what effect, if any, would it have on the implementation thereof by the
Secretariat?
Theseissuesarein our view, neither frivolous nor vexatious. They require interpretation
by the Court of the Articles of the Treaty mentioned. Consequently, we have no doubt
that the applicant has crossed the first hurdle.
As to whether the Applicant and East Africans will suffer irreparable injury if the
injunction is not granted, with due respect to him, we do not find this from the
affidavit on record. Injury, whether reparable or irreparable cannot be presumed. It is
a question of evidence and must be proved. In the instant application, the Applicant
merely pleaded that the Reference will be rendered nugatory or, useless, to use his
own words, if this application is refused, because the Respondent will go ahead and
implement the impugned directives, to the detriment not only of himself but of East
Africans as well . However, he did not show us that if the directives are implemented,
it will necessarily result in irreparably injury to him or to anybody else. As for injury
to East Africans we can only remind the Applicant that he filed this Reference in his
personal capacity, not in a representative capacity and he can only speak for himself.
His assertion that the injury he fears is that some Head of State might dream up
something one night, wake up the following morning and implement it, was, with
due respect, a hypothetical statement, made from the bar and was unsupported by
the evidence on record. We also failed to find any direct relationship to the facts of the
instant application. It amounts in our view, to nothing more than fear mongering.
That being so, we find that the Applicant has failed to meet the second condition for
the grant of the order sought.
Balance of convenience means the prejudice to the Applicant if the injunction is
refused weighed against the prejudice to the Respondent if the order is granted.
A close examination of the pleadings and the evidence before us shows that the
Secretariat has gone a long way in the process of implementing the impugned decision
and directive. This simply means that the status quo intended to be maintained by the
application is no longer in place. Above all, when the totality of the circumstances
of the case are examined, we find that stopping the process at this stage would in
our view occasion more injury to the citizens of East Africa whom the Applicant
purports to be fighting for since a substantial sum of tax payers money has already
been spent on the process. As we stated earlier, the Applicant seems to be challenging
the procedure not the substance of the directives in question. We are accordingly of
the considered view that the balance of convenience favours the Respondent.
As for the provisions of Article 38 (2) of the Treaty, we hold the view that every case
should be determined on its own facts since the grant of an injunction is a function
of the Court in exercise of its discretionary power. Therefore Article 38(2) cannot be
seen to be removing that long held position without expressly saying so. Further, in
the authority the Applicant referred to us, that is, The East African Law Society and 3
Others and the Attorney General Of Kenya and 3 Others; Reference No. 3 of 2007, the
Applicant did not show us, neither were we able to find where the Court held that
Article 38(2) acts as an automatic injunction once a dispute has been referred to the
Court or to the Council.
In the result, and for the reasons given herein, we find that the application does not
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meet the conditions for the grant of an interim order. It is accordingly dismissed. The
costs of the application shall abide the outcome of the Reference.

39. However, in order to examine the fears expressed by the Applicant, the Registrar is
requested to ensure that the hearing of the Reference is fast tracked.

It is so ordered.

%%



East African Court of Justice — First Instance Division
Application No. 7 of 2012

Arising out of Reference No. 3 of 2011

Attorney General of the Republic of Uganda And East African Law Society, Attorney
General of the Republic of Kenya, Secretary General of the East African Community
(Interested Parties)

Johnston Busingye PJ, Jean Bosco Butasi ] and Isaac Lenaola, |
February 14, 2013

Injury can be compensated by damages - Stay of proceedings may be granted where
there are multiple proceedings pending in both divisions of the Court.

Rule 1(2) and Rule 21(1) of the East African Court of Justice Rules of Procedure, 2010.

The Applicant was the Respondent in Reference No. 3 of 2011 was brought by the
Respondent East Africa Law Society claiming that the Treaty had been infringed
when Kenyan and Ugandan security forces arrested, detained and charged several
suspects following the attacks that occurred on 11th July 2010 in Kampala.

The Applicant was also a Respondent in a similar case Reference No 4 of 2011 brought
by Omar Awadh and 6 Others who were allegedly arrested and abducted from Kenya
to Uganda and charged in connection with the 11th July 2010 terrorist bombings in
Kampala. They alleged that this was in violation of the Treaty establishing the East
African Community. Application No. 4 of 2011 arose from this Reference and in it
the Applicant /Attorney General of Uganda claimed that Reference No. 4 of 2011
was barred by limitation of time. The First Instance Division ruled that it was not
time barred and Aggrieved by the Ruling, the Applicant lodged Appeal No 2 of 2012,
which was still pending before the Appellate Division.

Pending the outcome of Appeal No. 2 of 2012, the Applicant sought a stay of
proceedings of Reference No. 3 of 2011.

Held: A stay may be granted where there are multiple proceedings pending in both
Divisions of the Court as the decision of the Appellate Division might affect the
outcome of the other proceedings. The aim is to avoid conflicting decisions and the
possibility of rendering some of the decisions nugatory. The interest of justice would
therefore be better served by granting a stay.

Cases cited:

Mobil Producing Nigeria unlimited v. His Royal Highness Oba Yinusa A. A, Court of
Appeal of Lagos, Nigeria CA/1/255/05

The Independent Medical Legal Unit v Attorney General Kenya, EAC], Reference No. 3
0f 2010
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Ruling

Background

1.

This is an Application brought on 5th December 2012 by Notice of Motion under
Rule 1(2) and Rule 21(1) of the East African Court of Justice Rules of Procedure
(hereinafter, “The Rules”) by the Attorney General of the Republic of Uganda.

The Applicant who is also the Respondent in Reference No. 3 of 2011 from which this
Application arose, was represented by Mr.Wanyama Kodoli, Principal State Attorney
and Ms Nabaasa Charity, State Attorney.

The Respondent is the East Africa Law Society, the Premier Regional Lawyers’
Association in East Africa and was represented by Prof. Fredrick Ssempebwa.

The st Interested Party was represented by Mr. Muiruri Ngugi, State Counsel.

The 2nd Interested Party was represented by Mr. Steven Agaba, Principal Legal
Officer.

The Applicant seeks that this Court stays proceedings in Reference No. 3 of 2011
pending the determination of Appeal No. 2 of 2012, which is pending before the
Appellate Division of this Court.

For the sake of clarity, we need to recall, in a succinct way, the nexus between
Reference No. 3 of 2011 and Appeal No. 2 of 2012.

Reference No. 3 of 2011 was brought before this Court by the East Africa Law Society,
the Respondent, in this Application, on 31st May 2011. The Applicant stated in the
said Reference that; “On or about the 11th July 2010, a group of terrorists claiming
to be members of the Al Shabab militants (sic) perpetrated and carried out terrorist
bomb attacks at the Kyadondo Rugby Club and the Ethiopian Restaurant (Kabalagala)
in Kampala, Uganda, that claimed the lives of over 82 people. Following the attacks,
the security forces arrested, detained and charged a number of suspects....”.

Some of the suspects were from Kenya and in the Reference, the Applicant alleged
that the arrest, detention and the prosecution of some, or all Kenyan suspects was
unlawful, and contravened the laws of the Republic of Uganda and Articles 5(3) (f),
6(d),7(2),27,29, 30, 38 and 71 of the Treaty for the Establishment of the East African
Community (hereinafter, “the Treaty”).

The Respondent, the Applicant in this case, denied any violation of Uganda laws or
infringement of the Treaty but, as a preliminary issue, argued that under Article 30(2)
of the Treaty, the Reference was time barred and prayed that Reference No. 3 of 2011
be stayed pending determination of Appeal No. 2 of 2012.

Appeal No. 2 of 2012 is an appeal from this Court’s ruling in Application No. 4 of
2011which arose from Reference No. 4 of 2011 lodged in this Court on 9th June 2011.
Reference No 4 of 2011was brought by one, Omar Awadh and 6 Others against The
Attorneys General of Uganda and Kenya as well as the Secretary General of the East
African Community. The complaint therein, in brief, is that a number of Kenyan
nationals were allegedly arrested and abducted from Kenya to Uganda in connection
with the 11th July 2010 terrorist bombings in Kampala, and that their alleged capture
and abduction from various locations in Kenya by officers from Kenya, Uganda and
the United States of America’s Federal Bureau of Investigation, and spiriting them
across the border to Uganda where they are facing charges of murder, terrorism and
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10.

11.

suicide attacks that occurred in Kampala, without invoking due legal process in the
respective countries, violated the Treaty, the African Charter on Peoples and Human
Rights, the United Nations Charter, and the Universal Declaration of Human Rights.
In Application No. 4 of 2011, the Attorney General of Uganda claimed that Reference
No. 4 of 2011 was barred by limitation of time and this Court upon hearing parties
to it ruled that it was not time barred. The Attorney General of Uganda, not being
satisfied by our Ruling filed Appeal No 2 of 2012, which is pending before the
Appellate Division of this Court, praying that it be set aside and that the Reference be
declared time barred and consequently struck off.

The nexus between the two References is that they both challenge the legality of the
alleged arrest, abduction, detention and prosecution, in Uganda, of Kenyan nationals
in connection with the 11th July 2010 bombing in Kampala, Uganda. The other
connection is that the Attorney General of Uganda claims that both are time barred.

Grounds of the Application

12.

13.

The instant Application is based on the following four grounds, contained in the

affidavit of Patricia Mutesi, Principal State Attorney sworn on 7th June, 2012;

i) That the Reference No. 3 of 2011 is time barred;

ii) That the Applicant is the Respondent in Reference No. 4 of 2011, Omar Awadh
Omar and 6 Others Vs the Attorney General of the Republic of Uganda which has
similarity of facts and in which it is also averred that the Reference is filed out of
time.

iii) That Appeal No. 2 of 2012, which arose from Reference No.4 of 2011, aims to
plead limitation and therefore the outcome of that Appeal will substantially affect
Reference No. 3 of 2011.

iv) That it is in the interest of justice to stay proceedings pending hearing and
determination of Appeal No. 2 of 2012.

Mr. James Aggrey Mwamu, the President of the East Africa Law Society, in a reply to

the sworn affidavit, averred as follows:

i) That the Respondent is not a party in Reference No. 4 of 2011 aforesaid;

ii) That the interests of the Respondent are not intertwined with the interest of any
party in the aforesaid Reference;

iii) That the outcome of that Reference does not affect the interests or relief sought by
the Applicant in Reference No. 3 of 2011;

iv) That the issue of limitation of time is not a factor to be determined in Reference
No. 3 0f 2012;

v) That the outcome of Appeal No. 2 of 2012 does not have relevance to the
determination of Reference No. 3 of 2011;

vi) Thatthe grant ofthe orders sought may delay justice and prejudice the Respondent;

It is the Respondent’s argument in a nutshell that the orders should not be granted.

Submissions

14.

Mr. Wanyama Kodoli, learned Counsel for the Applicant in his submissions, told the
Court that the Application was brought under Rules 1(2) and 21 (1) of the Rules and
he stated that it was an Application for orders to stay proceedings in Reference No. 3
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15.

16.

17.

18.

19.

of 2011 pending the determination of Appeal No. 2 of 2012 by the Appellate Division

of this Court.

He repeated the grounds on which the Application was based but more specifically

submitted that the Applicant is the Respondent in Reference No. 4 of 2011 which arose

out of the same events and the same facts and in which the Attorney General of the

Republic of Uganda pleaded limitation of time and that the outcome of that Appeal

will substantially affect Reference No. 3 of 2011. The reason it will substantially affect

it, in his view, is that if the Appeal is allowed, Reference No. 3 of 2011 will collapse.

He further submitted that in case the Appeal is dismissed, the Applicant will apply for

consolidation of the two References in order to expedite their hearing.

Counsel finally submitted that the interests of justice dictate avoidance of a multiplicity

of the Court’s decisions in similar matters and invited the Court to exercise its

inherent power conferred by Rule 1(2) of the Rules and grant the stay sought.

Mr. Muiruri Ngugi, Counsel for the 1st interested party, on his part, associated himself

with the submissions of the Applicant and argued that the two References have the

same genesis and facts. He contended, therefore, that for proper administration of
justice, it would be prudent to stay proceedings pending the determination of that

Appeal for avoidance of conflicting decisions.

Mr. Steven Agaba, Counsel for the 2nd Interested Party associated himself completely

with the Applicant on the main ground; that they are both Respondents in the

aforesaid References which have similar facts and the stay order should therefore be
granted.

Prof. Frederick Ssempebwa, Counsel for the Respondent opposed the Application. He

conceded, however, that it is in the inherent powers of the Court to stay proceedings

in deserving cases. Counsel’s objections were based on the following grounds:

i) That the Rules do not prescribe any circumstances under which the Courts
inherent powers to stay proceedings can be exercised;

ii) That the Respondents main interest would be the expeditious disposal of
proceedings in the matter.

iii) That contrary to the Respondent’s interest in the Reference, the Applicant has
never shown any desire to expeditiously ensure the disposal of this matter and if
it has had any, it would not have argued for the consolidation of Reference No. 3
of 2011 and Reference No. 4 of 2011 at this stage; that rather the Applicant should
have raised it at the Scheduling Conference.

iv) That it is a fact that the question of limitation of time was listed among the other
issues to be argued at the hearing and that delay to proceed as agreed connotes a
lack of interest in the disposal of the Reference from which the present Application
arises.

v) That the Applicant appears to be convinced that it will succeed in Appeal No. 2 of
2012 so that Reference No. 3 of 2011 will automatically collapse, yet each case is
decided on its own facts.

vi) That it was the Respondent’s submission that, while conceding that the Court
needs to avoid conflicting decisions, the Application should be dismissed on the
ground that it would delay the disposal of Reference No. 3 of 2011 which has to
be determined on different issues in any event.
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20.

In reply (rejoinder), the Applicant conceded that limitation of time was one of the
issues agreed upon at the Scheduling Conference. But that thereafter the Attorney
General of the Republic of Uganda realized during consultations that in Reference
No. 4 of 2011, an Appeal had been instituted. Therefore given that both References
have the same content and the same facts, it appeared prudent to file this Application
to stay the instant Reference and seek guidance from the Appellate Division of the
Court on the issue of limitation of time.

Determination

21.

22.

23.

24.

25.

26.

We have carefully considered the evidence and submissions of the parties to this
Application and we opine as follows:

This Application was brought under Rules 1(2), and 21(1) of the Rules. Rule 1 (2) in
particular reads as follows:

“Nothing in these Rules shall be deemed to limit or otherwise affect the inherent
power of the Court to make such orders as may be necessary for the ends of justice or
to prevent abuse of the process of the Court.”

It is clear that the inherent power in granting or refusing the stay of proceedings
derives from this Rule.

We share the Respondent’s view that this Application should have been raised at
the Scheduling Conference and that would also have saved time. In the interest of
justice, however, this Court must consider the other factors to grant or to dismiss the
application.

The first is the possibility of conflicting decisions. It is our considered view that a stay
may be granted where there are multiple proceedings pending in both Divisions of
the Court and the decision of the Appellate Division might affect the outcome of the
other proceedings. In the instant Application, we think that due to the nexus between
both References as shown above, the outcome of Appeal No. 2 of 2012 might have an
impact on Reference No. 3 0of 2011. At this stage we cannot say that such impact will be
substantial or not, but it suffices that we foresee an impact. We believe that a common
sense justification to a stay such as is sought here, is to aim at avoiding conflicting
decisions and the possibility of rendering some of them nugatory. Consequently we
find it prudent to await for the outcome of Appeal No 2 of 2012.

The second consideration is balance of convenience. The questions which the
Appellate Division is handling in Appeal No. 2 of 2012 do overlap some aspects
of Reference No. 3 of 2011 as shown elsewhere above while discussing the nexus
between the two cases. The balance of convenience, in our view, lies in favour of all
parties. It is therefore in the interest of good and equitable justice for this Court to
await their determination by the higher Court.

We are comforted by the same approach taken by Justice Adamu Dalhatu of the Court
of Appeal of Lagos, Nigeria in CA/L/255/05 Mobil Producing Nigeria Unlimited V. His
Royal Highness Oba Yinusa A. A where he stated:

“..it will be futile to allow the proceedings at the lower Court to continue while an
appeal is before this court challenging its jurisdiction to hear and determine the suit
against them at the lower court. At the end of the day, if their appeal here at succeeds,
the whole proceedings of the lower court will be declared a nullity and be struck out
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27.

28.

29.

30.

however well conducted it might have been. It is therefore necessary to avoid this
undesirable result by ordering a stay of proceedings in the present case pending the
determination of the appeal against the trial court jurisdiction.”

We are in complete agreement with the sentiments of the learned Judge.

The final consideration is one of injury. We do not see any injury to the Respondent
which cannot be adequately compensated if this Application is granted. If there is
one, like the delay to dispose of the Reference as argued by the Respondent, it would
be compensated later by the final disposal of the Reference after the outcome of the
Appeal is known and taken into consideration.

We are also fortified by this Court’s position in Reference No. 3 of 2010, (The
Independent Medical Legal Unit case) where, on a similar question, we held as follows:
“This Court has discretion to stay proceedings for sufficient cause. ... We nevertheless
find that in the circumstances of this case, the delay is not fatal. We are of the view
that an appeal on grounds of jurisdiction of this Division to the Appellate Division
should be disposed of first before we can comfortably proceed to determine the
Reference on the merits because jurisdiction is the matter that goes to the root of the
Reference”

We reiterate the above findings as applicable in the circumstances of the Application
now before us.

In view of the foregoing, we find that despite the possible delay, it is nevertheless
appropriate to await the outcome of the aforesaid Appeal. The interest of justice
would be better served by granting a stay and we accordingly grant the Application
as prayed.

Costs thereof shall abide the outcome of Appeal No. 2 of 2012.

It is so ordered.

%%



East African Court of Justice — First Instance Division
Application No.12 of 2012

Arising from Reference No.2 of 2011

The East African Law Society And The Attorney General of the Republic of Uganda

& The Secretary General of the East African Community

Johnston Busingye PJ, John Mkwawa, ] and Isaac Lenaola, ]
Februaryl13, 2013

Court’s discretion to receive new evidence - Threshold for granting leave to produce
additional evidence after close of pleadings.

Rule 46 of the East African Court of Justice Rules of Procedure, 2010

The Applicant sought the leave of the Court to produce additional evidence in
electronic format after the close of pleadings and the alleging that the hurdles to
accessing the evidence had been only overcome after the Scheduling Conference.
While opposing the application, the 1st Respondent claimed that the belated attempt
to introduce new evidence would render previous proceedings nugatory, cause delay,
prejudice and defeat the cause of justice.

Held:

1)

2)

3)

While addressing the issue of whether or not to grant leave for the production of
additional evidence, the court found that there may be exceptional cases where an
application should be granted even though all three requirements set out in the case
of Ladd v Marshall had not been fulfilled.

That the import of Rule 46 (1) was to ensure that: no evidence was shut out even
after pleadings have closed; and to enable the Court exercise its discretion whenever
necessary to afford an opposing party an adequate opportunity to rebut the new
evidence and if necessary, file fresh evidence to contradict it.

No prejudice would accrue to the Respondents as they would have an opportunity to
challenge its veracity and to put forward evidence to counter it. Thus the Applicant’s
prayer for leave to produce additional evidence was granted.

Cases cited:

Brathwaite v Chief Personnel Officer H.C. Civil Case No. 687 of 2007
Charlesworth v Relay Roads Ltd (2000) 1WLR 230

Ladd v Marshall (1954) C.A. 745

1.

Ruling

The East African Law Society brought this Notice of Motion dated 2nd September
2012 under the provisions of Rule 46(1) of the Rules of Procedure of this Court and
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save for the prayer on costs, the only substantive Order sought is the following:

“That this Honourable Court be pleased to grant leave to the Applicant to produce

additional evidence in form of documentation and electronic format after the close

of pleadings.”

The grounds in support are that;

i) At the Scheduling Conference, the parties had agreed and consented that all
evidence would be tendered by way of affidavits.

ii) The evidence which “hitherto had been cumbersome to obtain and required
the surmounting of diplomatic hurdle and corporate red-tape” has now become
available and can be used in the Reference.

iii) The Applicant has all along (including at the time when the Reference came
up for Scheduling Conference), been in active negotiations with the persons/
institutions with the custody of the evidence in issue in the instant Application,
with a view to availing the same to the Applicant for use in the Reference and it
was not until 25th June, 2012 that there was a break-through in the negotiations
and hence the necessity to make the present Application.

iv) That owing to the wide implications of the outcome of the Reference coupled
with the sanctity of the right to be heard, it will meet not only the ends of, but also
serve the wider interests of justice to grant the orders sought.

v) This Application is made in good faith and in order to accord the Respondents a
chance to respond and/or react to the evidence intended to be used.

vi) This Application seeks to avoid trial by ambush and is geared at achieving a fair
and equitable trial.

vii) The Application has been made without undue delay and only as soon as the
evidence was made available to the Applicant.

viii) The Respondents do not stand to suffer any loss, prejudice or damage that is
likely to outweigh the interests of justice that the fair hearing stands to serve.

ix) The proposed evidence is in the nature of electronic format which was not
expressly agreed upon for production at the Scheduling Conference hence the
instant Application for leave to adduce the same.

x) It is in the best interests of justice that the leave sought be granted so as to
determine the real question in controversy between the parties.

In the supporting Affidavit sworn on 3rd September 2012 by James Aggrey Mwamu,
the Vice President of the Applicant Society, the same grounds are reproduced and we
see no need to repeat them.
The 1st Respondent filed a Replying Affidavit sworn on 8th January 2013 by one, Eva
Kabundu, a State Attorney in the Chambers of the Attorney General, Ministry of
Justice and Constitutional Affairs, Uganda. It is her response that at the Scheduling
Conference, parties agreed that evidence shall be tendered by way of Affidavits and
all parties duly complied with that directive and pleadings have since closed. That the
belated attempt at introducing new evidence is meant to boost an otherwise inadequate
case which would amount to trial by ambush. Further, to allow introduction of new
evidence would render previous proceedings nugatory and parties would be forced
to re-conference which would cause undue delay, prejudice the 1st Respondent and
defeat the cause of justice.
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5. The 2nd Respondents on its part chose not to say anything regarding the Motion,
subject of this Ruling.

6. We have taken into account the oral submissions made by learned counsel for the
parties and on our part, we deem it fit to opine as follows:-

Firstly, Rule 46 of the Rules of Procedure for this Court specifically outlaws the filing
of any documents after pleadings have closed but under sub-Rule 1 thereof, such
filing may be done only with the leave and at the discretion of the Court.

7. As we understand the law on the subject, discretion can only be exercised if a party

seeking to adduce new evidence meets the threshold set by Lord Denning in the case
of Ladd vs Marshall (1954) C.A. 745 where the learned judge stated as follows:
“In order to justify the reception of new evidence or a new trial, three conditions must
be fulfilled: first, it must be shown that the evidence could not have been obtained
with reasonable diligence for use at the trial: secondly, the evidence must be such
that, if given, it would probably have an important influence on the result of the case,
although it need not be decisive; thirdly, the evidence must be such as is presumably
to be believed, or in other words, it must be apparently credible, although it need not
be incontrovertible”

8. We are in agreement with the learned judge’s observations and are also in agreement

with the position taken by Refer, J. in Brathwaite vs Chief Personnel Officer H.C. Civil
Case No. 687 of 2007 (Barbados) where the Judge agreed with the reasoning in Ladd
(supra) and stated that the rationale for the decision was well explained in Cross and
Tapper on Evidence, 10th Ed at page 9 where the authors stated as follows:
“The rule in Ladd v Marshall is designed to ensure that litigation is not unduly
prolonged, butassuch, itissubservient to the principle thatalitigant should not succeed
from fraud, and in such a case fresh evidence may be admitted notwithstanding the
restrictions imposed by the rule, thus avoiding the need to institute fresh litigation to
set aside the judgment”

9. The Learned Judge went even further to argue that even if the threshold in Ladd had
not been met, exceptional circumstances may require that the prayer for additional
evidence may still be granted. She stated as follows in that regard;

“Phipson on Evidence(16th ed.) readily accepts the applicability of Ladd v Marshall
to High Court proceedings and further posits that the powers of a High Court Judge
in these circumstances are in fact wider than the Court of Appeals. At page 360 of
Chapter 13 on this subject of the admission of new evidence it states as follows;

A trial judge has a discretion to receive new evidence ... And That In Charlesworth v
Relay Roads Ltd (2000) 1WLR 230 it was held that the trial judge had the necessary
jurisdiction to allow a party to amend his pleadings and to call new evidence in [the]
circumstances. Whilst the court held that the Ladd v Marshall principles should be in
the forefront of the court’s mind, it also expressed the view that a trial judge is entitled
to be more flexible than the Court of Appeal when considering such an application
to admit new evidence. There may be exceptional cases where the application should
be granted even though all three Ladd v Marshall requirements are not fulfilled”

We associate ourselves with the above erudite findings and would apply them squarely
to the Application before us.

10. Secondly, and in line with the law as expressed above, we see no reason to doubt the
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11.

12.

13.

Applicants submission that it was unable to obtain the evidence, now sought to be
adduced, before the Scheduling Conference, and the reasons as elsewhere set out
above are not outlandish. In any event, we are also convinced that the evidence is
not irrelevant and from a casual reading of the transcripts annexed to Mr. Mwamu’s
Affidavit, the evidence has a direct bearing on Reference No. 2 of 2012 and the issues
raised for determination therein.
Thirdly, we see no prejudice at all if the evidence is admitted as the Respondents have
an opportunity to challenge its veracity by putting forward evidence to counter it.
The fact that parties may need to re-open their respective cases should not be a bar in
the circumstances and we are fortified in that position by the fact that the threshold
set by Rule 46(3) of the Rules is much lower than even the one set in the decisions
elsewhere discussed above. That sub-rule grants the court very wide discretion to
order production of a document in evidence even long after pleadings have closed, if
such production is necessary to meet the ends of justice.

Fourthly, being a court of first instance, it is best to allow all parties an opportunity

to tender all evidence that they deem relevant to enable the court make a fair and

informed decision when it has had the opportunity to examine all possible evidence
on the issue(s) placed for determination before it.

In a nutshell, it is our view that the import of Rule 46 (1) is to ensure that no evidence

is shut out even after pleadings have closed and to enable the Court exercise discretion

whenever necessary to do so and to afford an opposing party adequate opportunity to
comment on and rebut the new evidence tendered by the other party and if necessary,
file fresh evidence to contradict it.

In conclusion, we find no credible reason to deny the Motion and will now allow it in

the following terms;

i) The Applicant, the East African Law Society, shall be granted leave to produce
additional evidence in Reference No. 2 of 2012 pending before this Court for
determination.

ii) The evidence to be produced shall be in the form of documentation and also in
electronic format.

iii) The additional evidence shall be served upon the Respondents within 21 days of
this Ruling.

iv) The Respondents are at liberty to file any evidence in rebuttal within 21 days of
service of the additional evidence.

v) Parties will thereafter appear for directions on how to proceed with the matter.

vi) Costs of the Motion will abide the determination of Reference No. 2 of 2012.

Orders accordingly.

%%



East African Court of Justice - First Instance Division
Application No. 15 of 2012

Arising from Reference No.1 of 2012

The Secretary General of the East African Community And Angella Amudo

Mary Stella Arach-Amoko, DPJ, John Mkwawa, J, Isaac Lenaola, J.
May 2, 2013

Limitation of time - Employees of the Community - Whether a Statement of Claim or
Reference should be filed.

Articles 30(2) and 31 of the Treaty- Rule 21 of the East African Court of Justice Rules
of Procedure, 2010 - Rules 24 and 25 of the East African Court of Justice of the Rules of
Procedure, 2013

The Applicant sought an order striking out the Respondent’s Statement of Claim No.
1 0of 2012, filed on 27th September, 2012 alleging that it was brought four years after
the actions complained of took place and was time-barred under Article 30(2) of the
Treaty.

The Respondent contended that this was an employment dispute brought under
Article 31 of the Treaty and was not instituted under Article 30 and therefore
limitation of time did not apply.

Held: Article 31 is limited to disputes relating to the Community and its employees and

does not extend to the jurisdiction under Articles 27 and 30 of the Treaty. Article
30(2) of the Treaty does not apply to proceedings under Article 31. The application
was dismissed.

Case cited:
Attorney-General of the Republic of Kenya v Independent Medical Legal Unit, EAC]
Appeal No.1 of 2011 (distinguished)

1.

Ruling

This is an Application brought by the Secretary General of the East African
Community, seeking an order that the claim by Angella Amudo, the Claimant in
Claim No. 1 of 2012 be declared as time-barred. The Application is expressed to be
brought under Rule 21 of the Court’s Rules of Procedures and is supported by an
Affidavit sworn on 6th December, 2012, by one, Jean Claude Nsengiyumva, Deputy
Secretary General (Finance and Administration) of the East African Community.

The Applicant’s case is that in the Statement of Claim, the Claimant (now the
Respondent in the Application) stated that the actions complained of “took place in
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September, 2008” while the Claim was filed on 27th September, 2012, a period of over
four years. That, therefore, invoking Article 30(2) of the Treaty, it is his contention
that the Claim was filed outside the two month’s limitation period prescribed by the
said Article and is consequently time-barred and should be struck off.

In response, the Respondent filed a Replying affidavit sworn on 8th March, 2013 and
after detailing out the gist of her claim, which we deem unnecessary to reproduce in
this Ruling, then stated at paragraph 14 of the said Affidavit:

“14.That the Respondent’s application based on the limitation period provided under
Article 30 of the Treaty is clearly misconceived and irrelevant to an employment
dispute brought to Court under Article 31 of the Treaty. I am advised by my Advocate
and I also genuinely believe that a Statement of Claim under Rule 25 cannot at the
same time be a Reference under Rule 24 of the Rules of Procedure of this Court and
vice-versa.’

Further, she has added in paragraph 15 of the Affidavit, the point that the; “subject
matter for determination of the court is substantially the import of the Staft Rules
and Regulations notwithstanding that the authority under which they were made is
the Treaty or that in determining the dispute, I shall refer to some provisions of the
Treaty”

In Submissions before us, Mr. Steven Agaba, Learned Counsel for the Respondent
also argued that Article 31 flows from Article 30 and that any reference to a “natural
person” in Article 30 must necessarily also refer to an “employee” of the Community
who has raised a dispute under Article 31, aforesaid.

He also placed reliance on two decisions of the Appellate Division of this Court i.e.
Attorney-General of the Republic of Kenya vs Independent Medical Legal Unit, EAC]
Appeal No.1 of 2011 and Attorney-General of the Republic of Uganda and Anor vs Omar
Awadh Omar and 6 Others others, EAC] Appeal No. 2 of 2012, where the Learned
Justices of Appeal held inter-alia that the objective of Article 30(2) is legal certainty
and that the Treaty has not envisaged a situation where there is an exception to the
two months’ limitation period created by that Article.

On his part, Mr. James Nangwala, Learned Counsel for the Respondent, in his
response, termed the Application wholly misconceived for the reasons that Article 30
of the Treaty must be read in isolation with Article 31 because whereas Article 30 is
specific as to what matters can be time-barred by the two months’ rule, Article 31 has
no such bar. That the procedure to be used in invoking either of the Articles is also
different and in the case of Article 30, it is a “Reference “under Rule 24 of the Court’s
Rules of Procedure while under Article 31, it is a “Statement of Claim” under Rule 25
of the said Rules.

Further, it is his contention that whereas Article 31 concerns itself with interpretation
of the Treaty pursuant to jurisdiction conferred on this Court by Article 27, Article
31 limits itself to the application and interpretation of Staff Rules where there is a
dispute in that regard between the Community and its employees.

He has also relied on Halsbury’s Laws of England, 3rd Edition, Volume 36, paragraphs
579 and 597 to argue that where the words of a statute are clear and unambiguous;
there is no need to look elsewhere to discover their true meaning and intention.

10. We have carefully considered the Application, the response to it and rival submissions
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11.

12.

13.

on record and our view of the matter is as follows:

Firstly, we are bound by the decisions in the Independent Medical - Legal Unit and

Omar Awadh Cases (supra). In those decisions, the Appellate Division addressed

its collective mind to the provisions and import of Article 30(2) of the Treaty. In

the latter case and following its decision in the former, the Court rendered itself as

follows:

“Moreover, the principle of legal certainty requires strict application of the time-limit

in article 30(2) of the Treaty. Furthermore, nowhere does the Treaty provide any

power to the Court to extend, condone, to waive or to modify the prescribed time

limit for any reason.”

Secondly, and without deviating from the above holding, it is our considered view

that an interrogation of the jurisdiction of this Court under the Treaty is necessary

in determining whether the holding extends to matters filed under Article 31 of the

Treaty. In that regard, a concise reading of the Treaty would show that this Court is

conferred jurisdiction in certain situations including in the following matters:

i) Jurisdiction over the interpretation and application of the Treaty -Article 27(1)

ii) Disputes between the Community and its employees — Article 31

iii) Preliminary Rulings by way of case stated upon request by Courts and Tribunals
in Partner States — Article 34

iv) Disputes between Partner States regarding the Treaty submitted to the Court
under a special agreement — Article 32

v) Arbitration in situations envisaged by Article 32 of the Treaty

vi) Advisory opinions - Article 36

The Court shall also have such other original, appellate, human rights, and other

jurisdiction as will be determined by Council at a subsequent suitable date as provided

for by Article 27(2) of the Treaty.

14. In that context, our reading of the Treaty would show that Article 30 must be read, in

terms of jurisdiction , with Article 27, hence the words in Article 30 that; “Subject to
Article 27, any person who is resident in a Partner State may refer for determination
by the court, the legality of an act, regulation, directive or action of a Partner State
or an institution of the Community on the grounds that such an Act, regulation,
directive, decision or action is unlawful or is an infringement of the provision of this
Treaty”

Article 27(1) then provides that the Court shall “initially have jurisdiction over the
interpretation and application of this Treaty.”

15. The jurisdiction in both Articles is clearly limited to matters relating to the Treaty and

nothing else. Further, the office of Secretary General, the Respondent in the Claim,
is neither a Partner State nor an Institution of the Community under Article 9 of the
Treaty as read together with Article 30 above. The import of both provisions is that
no proper claim can be made by an employee qua employee against the Secretary
General by the invocation of Article 30.

Conversely, Article 31 is titled, “Disputes between the Community and its Employees.”
For avoidance of doubt, the Article provides as follows:

“The court shall have jurisdiction to hear and determine disputes between the
Communityand itsemployees thatarise out of the terms and conditions of employment

201
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16.

17.

18.

19.

20.

21.

22.

23.

24.

of the employees of the Community or the application and interpretation of the Staft
Rules and Regulation and Terms and Conditions of Service of the Community”

It is obvious, therefore, that Article 31 is limited to disputes relating to the above
issues only and do not extend to the jurisdiction under Articles 27 and 30 and we
dare say that the jurisdiction under Article 31 is unique and special in that it gives the
Court jurisdiction akin to a Court dealing with employment and labour relations but
limited to employees of the Community.

We must now juxtapose the above findings with the provisions of Article 30(2) for a
clearer understanding of the issue at hand. It provides as follows:

“The proceedings provided for in this Article, shall be instituted within two months
of the enactment, publication, directive, decision or action complained of, or in the
absence thereof, of the day in which it came to the knowledge of the complainant as
the case may be.”

The time limit imposed by the above Article, in our humble view, cannot be applied
to every instance in the Treaty or to every jurisdiction conferred by the Treaty (set
out above) but only to matters in Article 30 as read with Article 27 hence the specific
rider that only “Proceedings provided for in this Article” shall be subject to the two
month’s limitation period.

If the framers of the Treaty had intended that the two months’ limitation period
should be invoked in all proceedings under the Treaty as opposed to proceedings
under this Article (i.e. Article 30), nothing would have been easier to do. That they
chose to do as they did, does not give this Court the mandate to reduce, extend,
waive, condone or modify their language and intent which is clearly discernible from
a clear reading of all the Articles referred to above.

We must add here that our reading of the decisions in Independent Medical Legal
Unit and Omar Awadh, (supra) would lead to only one conclusion; that the Appellate
Division was addressing the applicability of the provisions of Article 30 of the Treaty
and not Article 31 thereof and so the two decisions can be distinguished from the one
before us.

We, therefore, accept the guidance provided by Halsbury’s Laws of England( above)
that:

“If the words of a statute are clear and unambiguous, they themselves indicate what
must be taken to have been the intention of Parliament, and there is no need to look
elsewhere to discover their intention or their meaning”

Further, that; “Whenever there is a particular enactment and a general enactment in
the same statute, and the latter taken in its most comprehensive sense, would override
the former, the particular enactment must be operative ,and the general enactment
must be taken to affect only the parts of the statute to which it may properly apply.
This is merely one application of the maxim generalia specialibus non derogant”

We adopt the above statements as expressive of the intention of the framers of the
Treaty and in finding that we see no ambiguity at all in either Article 30 or Article 31
for reasons we have given.

Thirdly ,we need not address the argument that the Claimant is a “natural person” or
a “resident of a Partner State” because once we have held that Article 30(2) does not
apply to proceedings under Article 31, the matter becomes moot.



Secretary General EAC v Angella Amudo

25.

26.

27.

28.

29.

Fourthly, we agree with the Respondent that reading Rules 24 and 25 of the Court’s
Rules of Procedure, the perpetration of the intent to separate proceedings under
Article 30 and those under Article 31 is clearly discernible. Proceedings under Article
30 are by way of a “Reference” while those under Article 31 are by way of a “Statement
of Claim” and the manner of handling both are also procedurally different. For
avoidance of doubt in that regard, Rule 24(1) provides as follows;

“A reference by a Partner State ,the Secretary General or any person under Articles
28,29,30 respectively of the Treaty shall be instituted by presenting to the Court an
application” Article 25(1) then provides as follows:

“A claim for determination of a dispute between the community and its employees
under Article 31 of the Treaty shall be instituted by presenting to the First Instance
Division a statement of claim”

It is obvious to us that different procedures in each instance are applied not for
cosmetic value but because it was precisely intended that different legal parameters
should be set in each of the two jurisdictional situations.

Lastly, a question may be raised as to whether proceedings under Article 31 or
arbitration proceedings under Article 32 or indeed any other proceeding other than
one under Article 30 as read with Article 27 are open-ended and are not subject to
the time limitation under Article 30(2) of the Treaty. The issue was not raised nor
addressed by parties; and important as it may be, in fairness to all parties, we do not
consider it imperative to address at this juncture in this matter. It is however our hope
that in the future, opportunity may well arise when the issue may be sufficiently and
properly addressed.

In conclusion, we find that the Application before us is misguided and misconceived
and is hereby dismissed.

As to costs, let the same abide the outcome of Claim No.1 of 2012.

It is so ordered.

X%

203



East African Court of Justice - Appellate Division
Appeal No. 1 of 2012

Appeal from the Ruling of the First Instance Division in Reference No 8 of 2010 before:
M.S. Arach Amoko, DPJ; J.J. Mkwawa, and Isaac Lenaola, JJ dated 1st December 2011

The Attorney General of the Republic of Rwanda And Plaxeda Rugumba

Before: H.R. Nsekela P, PK. Tunoi VP; E.R. Kayitesi, L. Nzosaba and J.M. Ogoola, JJA
June 22, 2012

No exhaustion of local remedies is required - The onus is on the Appellant to show the
Respondent’s knowledge of the date of arrest and detention.

Articles: 6 (d), 7(2), 27, 30, of the EAC Treaty — Articles 3 and 4 of the African Charter
on Democracy, Elections and Governance- Rwandan Code of Criminal Procedure-
Rwanda Code of Civil Procedure

On 8th November 2010, the Respondent filed this Reference No 8 of 2010 in the First
Instance Division averring that the arrest of her brother Lieutenant Colonel Seveline
Rugigana Ngabo, by the Appellant’s agents and detention without trial was a breach
of the fundamental principles of the Community, to wit; Articles 6(d) and 7(2) which
demand that Partner States shall be bound to govern their populace on the principles
of good governance and universally accepted standards of human rights.

The First Instance Division concluded that: the Court had jurisdiction to hear and
determine the Reference;, that the Reference was filed within the time prescribed
by the Treaty; that the Reference was not barred by the rule of exhaustion of local
remedies; and finally that the Appellant/Respondent, the Republic of Rwanda, had
breached the aforesaid Articles of the Treaty. The Court granted the declaration as
sought by the Applicant/ Respondent.

Aggrieved by the said decision, the Appellant on 6th February 2012 lodged this
appeal.

Held:

1) The failure by the appropriate Authorities of the Republic of Rwanda:(a ) To produce
Lt. Col. Seveline Rugigana Ngabo before a competent Court of law beyond the forty
eight (48) hours prescribed under Rwandan Laws; and(b) To charge him with specific
offences for his arrest and detention, as well as to inform him, his of family or his
lawyers the time of his arrest/detention-for a period of five (5) months, during which
time he was held incommunicado was fundamentally inconsistent with Rwanda’s
express undertakings under Articles 6 (d), 7 (2) and 8 (1) of the Treaty: These failures,
singly and collectively, constituted an infringement of the said provisions of the
Treaty.

2) Unlike other legal regimes in this field, the EAC Treaty provides no requirement for
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exhaustion of local remedies as a condition for accessing the East African Court of
Justice.

3) The onus was on the Appellant to establish the time at which the detainee or his
family members or his lawyers were told or otherwise made aware of the detention
of Lt. Col. Ngabo. The Appellant failed to discharge the burden of showing the
Respondent’s knowledge of the critical date. He cannot now turn around to impeach
the Respondent for any failure to file the Reference within the two (2) months
prescribed under Article 30 (2) of the Treaty.Therefore the appeal failed.

Cases cited:

Attorney General of Kenya v Independent Medical Legal Unit, EACJ Appeal No. 1 of
2011

Interhandel Case (Switzerland v. United States), 1959 1.C.J. 6 (Mar. 21)

James Katabazi & 21 Others v EAC Secretary General and the Attorney-General of
Uganda, EACJ Reference No 1 of 2007

Judgment

Introduction

1. By areference dated 8th November 2010 lodged in the First Instance Division
on the same date, Plaxeda Rugumba, the Respondent herein, and who described
herself as the natural elder sister of one, Seveline Rugigana Ngabo; (“the subject”); a
Lieutenant Colonel in the Defence Force of the Republic of Rwanda, a member of the
East African Community sought, inter alia, the following declarations:-

(a) The arrest and detention by the 2nd Respondent’s agents without trial of
Lieutenant Colonel Seveline Rugigana Ngabo is a breach of the fundamental
principles of the Community, to wit; Articles 6(d) and 7(2) which demand that
Partner States shall be bound to govern their populace on the principles of good
governance and universally accepted standards of human rights.

(b) The failure by the 1st Respondent to investigate the failure of the Partner State
Rwanda to fulfill obligations of the Treaty enunciated in Articles 6(d) and 7(2)
and submit its findings as required under Articles 29(1), is wrongful.

2. 'The Respondent deponed, in her affidavit in support of the Reference, that she was
informed by her sister-in law that on 20th August, 2010, her brother Lieutenant
Colonel Ngabo was called from his home at Kabeza, Kanombe, Kicukiro Commune
to his office; where he was immediately placed under arrest and, thereafter, detained
by the agents of the Rwanda Government.

3. His next of kin, including his wife and children, have not been informed of where
he is detained and Lt. Col. Ngabo has not been visited by his family doctor, nor a
member of the Red Cross and is held incommunicado.

4. Up to the time the Reference was filed, Lt. Col. Ngabo had not been formally charged
before any Court of Law in Rwanda, nor had it been disclosed what offence he is
alleged to have committed.

5. 'The Respondent averred in the Reference that Lt. Col. Ngabo’s wife was not in a
position to commence habeas corpus application to cause the release of her husband



206

East African Court of Justice Law Report 2012 - 2015

10.

11.

within Rwanda as the Government was hostile to such process and her attempts to
follow up the detention of her husband had led to her being harassed into hiding.
The Respondent is an adult Ugandan of Rwandan extraction, and stated that she filed
the Reference to protect the fundamental human rights of her brother.

It was the Respondent’s case that the Appellant was in breach of Articles 6(d) and 7(2)
of the Treaty when it unlawfully detained the subject. Moreover, since the Appellant
had specifically subscribed to the African Charter on Human and Peoples Rights as
one of the sources of the fundamental principles governing the achievement of the
objectives of the EAC, (in Article 6(d) of the Treaty), the Respondent averred that,
the detention of the subject should be held to be in breach of the Treaty.

The Respondent further contended that Article 6(d) of the Treaty enjoins a Partner
State to govern its people in accordance with the principles of good governance
including strict adherence to the Principles of Democracy, Rule of Law, and the
protection of human and peoples’ rights as enshrined in the African Charter on
Human and Peoples Rights. It was her submission that she had placed sufficient
evidence by way of affidavits, that the subject was arrested and detained without being
charged before a competent Court and he was therefore not afforded the opportunity
to appear and defend himself; and that those actions were against the Rule of Law,
and clearly a breach of Articles 6(d) and 7(2) of the Treaty (let alone of the Laws of
Rwanda).

Astojurisdiction, she averred that the Court has the jurisdiction to make a declaration
under Article 27(1) of the Treaty that the act of arresting and detaining the subject
without due process, was in breach of the Treaty and the Government of Rwanda
should bear culpability in that regard.

The Respondent submitted that she had no legal obligation to exhaust local remedies
in Rwanda before filing the present Reference. She stated that the special jurisdiction
conferred on this Court to interpret the Treaty cannot be assumed by any local Court
in a Partner State and in the instant case, the remedy sought can only be granted by
this Court and not by any Local Court in Rwanda.

The Respondent asserted that the Reference was filed within time because whereas
Article 30(2) of the Treaty limits the time for filing proceedings to two (2) months
after the cause of action has arisen, in the instant case, the subject was arrested on or
about 20th August 2010 while the Reference was filed on 8th November 2010 the “
detention whose legality is the subject of this Reference continued up to 28th January
2011, when the subject was put in preventive detention by an order of Court
as provided by the Laws of Rwanda” She submitted therefore that by the time the
Reference was filed, the cause of action was still subsisting and Article 30(2) cannot
apply to bar the present proceedings.

Response to the Reference

12.

It is noteworthy that the Reference had enjoined the Secretary General of the EAC
as a party for alleged failure to investigate the State of Rwanda for not fulfilling its
obligations under the Treaty; and to submit his finding as mandated by Article 29(1)
of the Treaty. However, the case against him was dismissed by the Court below and
hence his absence in this appeal.
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13.

The response by the Appellant was terse. It opposed the Reference and sought

the Court of the First Instance Division to dismiss the Reference on the following

grounds:-

(i) The reference was filed in breach of Article 30(2) of the Treaty and it was
accordingly time-barred;

(ii) The Court has no jurisdiction to determine the issues raised since the Court has
not been clothed with jurisdiction over abuse of human rights;

(iii) The reference cannot be entertained by the Court since local remedies have not
been exhausted;

(iv) The Government of Rwanda has at all times acted by the principles of good
governance, including adherence to the principles of democracy, the rule of law,
social justice and maintenance of accepted standards of human rights and so the
Reference is without merit.”

Decision of the First Instance Division

14.

15.

16.

In a well-reasoned judgment the Court below concluded: firstly, that the Court had
jurisdiction to hear and determine the Reference; secondly, that the Reference was
filed within the time prescribed by the Treaty; thirdly, that the Reference was not
barred by the rule of exhaustion of local remedies; and finally that the Appellant/

Respondent, the Republic of Rwanda, had breached the aforesaid Articles of the

Treaty. The Court then proceeded to grant the declaration as sought by the Applicant/

Respondent.

Aggrieved by the said decision, the Appellant on 6th February 2012 lodged this

appeal based on five grounds of appeal which were listed in the Memorandum of

Appeal as follows:-

“1. The East African Court of justice (EAC]) had no jurisdiction to entertain the
reference;

2. It was not permissible to file the application out of time;

3. The applicant should have exhausted local remedies before filing the reference, a
requirement of Customary international Law;

4. The declaration issued by the First Instance Division that 2nd Respondent’s arrest
and detention of Lieutenant Colonel Ngabo was in violation of the law of Rwanda
had no basis in law, because the Rwanda courts had issued a similar declaration;

5. In rendering justice on Rugigana’s irregular detention, Rwanda was fulfilling its
obligations under national laws and international instruments ratified by Rwanda,
including Articles 6(d) and 7(2) of the EAC Treaty. Consequently, there is no legal
or factual basis for this Honorable Court to declare that Rwanda is in breach of
the fundamental principles of the Community provided for in Articles 6(d) and
7(2) of the EAC Treaty”

The Appellate Division of the Court is mandated to hear and dispose of this appeal

under Article 23(3) and 35A of the Treaty establishing the East African Community

(the “Treaty”) and Rule 77 of the EAC] Court Rules of Procedure.

Scheduling Conference

17.

During the Scheduling Conference the Appellant’s Counsel stated that he would not
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18.

argue all the grounds listed in the memorandum of appeal.
It was also noted that the judgment of the Court below did not address, discuss nor
make findings on each of the grounds of appeal seriatim.

Jurisdiction

19.

The Appellant, through his learned Counsel Mr. Havugiyaremye submited that the
Court below had no jurisdiction to entertain the matter which concerns the arrest
and detention of Lt. Col. Ngabo. The learned Counsel averred, further, that the said
Court in considering the issue had gone beyond its  interpretative mandate and
did not respect the provisions of the Vienna Convention on the Law of Treaties
in that it had not interpreted the Treaty “in good faith and in accordance with the
ordinary meaning to be given to the terms of the Treaty in their context and in light
of its objects and purposes.”

20. Though Mr. Havugiyaremye admitted before us that the Court below had jurisdiction

to interpret the Treaty, he however contended that in doing so the Court went beyond
its interpretative mandate which event clouded and erased its jurisdiction over the
matter.

21. Mr Rwakafuuzi, learned counsel for the Respondent, had vigorously argued in reply

22.

that by dint of Article 30(1) of the Treaty, legal and natural persons resident in the
Partner States are granted the right to refer an action or decision of any Partner State,
for the Court’s interpretation under Article 27(1) of the Treaty; and for the Court
to determine whether or not that act or decision infringes on any provision of the
Treaty.

The crux of the Appellant’s case is simple: namely, that since the matter in issue
relates to human rights, the Reference was ill-conceived and it ought not to have
been entertained by the court, as Article 27(1) of the Treaty specifically limits the
jurisdiction of the Court only to the interpretation and application of the provisions
of the Treaty.

The EAC Treaty and Human Rights

23.

24.

It is trite that the jurisdiction of the Court to entertain human rights disputes still
awaits the operationalisation of a Protocol under Article 27 (2). It must follow
therefore that the Court may not, as of now, adjudicate disputes concerning violations
of human rights per se: see James Katabazi & 21 Others v EAC Secretary General and
the Attorney-General of Uganda (Reference No 1 of 2007).

However, of relevance to this appeal is Article 6 (d) of the Treaty which unambiguously
states that one of the fundamental objectives of the Treaty is:

“good governance including adherence to the principles of democracy, the rule of
law, accountability, transparency, social justice, equal opportunities, gender equity, as
well as the recognition, promotion of human and peoples rights in accordance with
the provisions of the African Charter on Human and Peoples Rights;”

The commitment by the Partner States to the above-quoted objective is
reiterated in Article 7(2), which emphasizes thus:

‘(2) The Partner States undertake to abide by the principles of good governance,
including adherence to the principle of democracy, the rule of law, social justice and
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25.

the maintenance of universally accepted standards of human rights’

Though the EAC Treaty is bereft of a chapter on Human Rights, nonetheless, it
contains the hint of such rights in a number of its provisions. The Hon Mr Justice
James Ogoola, Judge of Appeal, EAC] and Lord Justice COMESA Court of Justice, in
his Keynote Speech: “Where Treaty Law Meets Constitutional Law”, presented at the
University of Dar es Salaam on 18th May 2012, observed as follows:

“The EAC Treaty is emphatic in its intention under Article 27(2) to extend
human rights jurisdiction to the EAC]J, at a suitable subsequent date. One possible
interpretation of this is to say that the Treaty’s “hints” on human rights are ineffectual.
Another, and more plausible view, is to hold that there is a layer of inchoate human
rights in the Treaty, waiting for practical implementation and operationalisation via
the channel envisaged in article 27(2). In the case of James Katabazi & 21 Others v
EAC Secretary General and the Attorney General of Uganda (Reference No. 1 of 2007:
Judgment of 1st November, 2007), the EAC] gravitated toward the second view. The
Court held that:

‘While the Court will not assume jurisdiction to adjudicate human rights disputes, it
will not abdicate from exercising its jurisdiction of interpretation under Article 27(1)
merely because the reference includes allegations of Human rights violations.

26. In all its subsequent cases on this matter of human rights jurisdiction, the Court has

27.

consistently upheld the same view, which is articulated in the Katabazi case above-
see, for instance, the recent case of Attorney General of Kenya v Independent Medical
Legal Unit (Appeal No. 1 of 2011: Judgment of 15 March 2012), in which the Appellate
Division held that:

‘In these circumstances, we are of the view that the decision taken by the First Instance
Division that it would not abdicate its jurisdiction of interpretation under article
27(1) merely because the reference includes allegations of human rights violations’
was sound, because the EAC]J is the Institution mandated to determine whether a
Partner State has or has not breached, infringed, violated or otherwise offended the
provisions of the Treaty”

We find, as indeed this Court did hold in the above case of Independent Medical
Legal Unit, that there is in this instant Reference:

“a cause of action flowing from the Treaty (that is different and distinct from violations
of human rights) on which to peg the Court’s jurisdiction.... [and which provides]
the legal linkage and basis for this Court’s jurisdiction... separate and distinct from
human right’s violations”

In this regard, this Court reflecting on the Katabazi case — observed that:

“In [Katabazi], this Court had occasion to apply elements of the doctrine of a special
cause of action under the EAC Treaty. In that case the cause of action in the matter
before Ugandan courts was contravention of the provisions of the Constitution of
Uganda (regarding prevention by the Army of decisions of the High Court and the
Constitutional Court). Before the EAC], however, the cause of action was totally
different — namely: violation (by the Partner State) of the principles of the Rule of Law
and of Good Governance enshrined in, inter alia, Articles 5, 6, 7 and 8 of the EAC
Treaty; and, therefore, an infringement of the Treaty”

The Republic of Rwanda and EAC Treaty and other International Covenants

209
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25. The Republic of Rwanda is a Community member and a signatory to the EAC Treaty.

26.

It is also a signatory to the African Charter on Human and People’s Rights. On 9th
July 2010 it ratified the African Charter on Democracy, Elections and Governance
and deposited the Instrument of Ratification on 14th July 2010. By the latter Charter
State Parties who subscribe to it are obligated by Article 3 as follows:-
“State Parties shall implement this Charter in accordance with the following
principle:-
(i) Respect for human rights and democratic principles”
Similarly, Article 4 of Chapter 4 of that Charter states as follows:- “Democracy,
Rule of Law and Human Rights
(ii) State Parties shall commit themselves to promote democracy, the principle of the
rule of law and human rights”
It is manifestly plain from a reading of Article 6 (d) that the EAC Treaty was
promulgated with a specific aim, namely, to foster the Rule of Law. Also, the EAC
Treaty clearly enjoins a Partner State to govern its people in accordance with the
principles of good governance, including adherence to the principles of democracy;,
the rule of law, protection of human and people’s rights in accordance with the African
Charter on Human and People’s Rights. Article 6 of that Treaty, mandates each State
Party to guarantee individual’s liberty; and not to deprive its subjects of their freedom
except for reasons laid down by law. In particular, none may be arrested or detained
arbitrarily.

27. To this end this Court definitively affirmed in the Independent Medical Legal Unit case

(supra) that:

“The respective Partner States’ responsibilities to their citizens and residents have,
through those States’ voluntary entry into the EAC Treaty, been scripted, transformed
and fossilized into the several objectives, principles and obligations now stipulated
in, among others, Articles 5, 6 and 7 of the Treaty, the breach of which by any Partner
State, gives rise to infringement of the Treaty. It is that alleged infringement of the
Treaty which, through interpretation of the Treaty under Article 27(1), constitutes
the cause of action in a Reference such as the instant Reference. It is not the violation
of human rights under the Constitutions and other Laws of [the Partner State] or of
the international Community, that is the cause of action in the Reference at hand.”

Evaluation of the Evidence
28. It is not in dispute that the subject was held in custody without lawful authority from

20th August 2010 until 28th January, 2011. In his affidavit sworn on 16th June 2011,
the Attorney General of the Republic of Rwanda deponed, inter alia:-

“that on 28th January 2011, the Military High Court ruled that the detention of
Lieutenant Colonel Ngabo from the date he was arrested until the date his case was
brought before the court was irregular and contravened the provisions of articles
90 to 100 of the Rwandan Code of Criminal Procedure. However, basing on strong
reasons to suspect him and the gravity of the crime against him, the Military High
Court ruled on his preventive detention, applying article 89 of the Rwandan Code
of Criminal Procedure, which provides that “ when a person is detained unlawfully,
....... A judge or magistrate then makes an order arresting or releasing the person on
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29.

30.

31.

32.

bail...

That in effect the mischief in relation to the irregular detention was cured by the
decision of the Military High Court when it regularised the pre-trial detention.
Consequently, the detention of Lieutenant Colonel Rugigana Ngabo is regular and in
accordance with the Laws of Rwanda.

That for the purposes of investigation and the gravity of the charges against Lieutenant
Colonel Rugigana Ngabo, which require enough time and security precautions, the
military prosecution complied with Article 100 of the Rwandan Code of Criminal
Procedure, which provides that ‘An order authorizing for preventive detention
remains in force for 30 days including the day on which it was delivered. After
the expiry of that time, it can be renewed for one month and shall continue in that
manner. The same article provides that the time cannot be extended after one year
for felonies. The crime against Lieutenant Colonel Rugigana Ngabo is qualified as a
felony under article 20 of Rwanda Criminal Code”

To hold a citizen in preventive detention without lawful authority and in breach of
the laws of the State of Rwandaj; to deprive him of his liberty for a period of about five
(5) months; not to inform him or his family of the reason(s) for detention, obviously
breach the principles set out in the EAC Treaty to which the Republic of Rwanda is
a signatory.

We are satisfied that the Appellant gave no information at all about why, where and
how it was detaining the subject. Of particular importance in this appeal is the fact
that there was no evidence at all that the subject was informed of the reason for his
detention, neither was the family informed. The Appellant, furthermore, did not
even issue a Gazette notice, nor any official communication regarding the detention.
Though the arrest of the subject on suspicion of having committed a crime known to
the Laws of the Republic of Rwanda would not, by itself, breach the EAC Treaty or
other international human rights covenants and instruments, however, the detention
beyond the time permitted by law, does amount to a breach.

Moreover, the action taken against the subject by the Appellant in holding him
incommunicado and in ignorance of the charges was, in all respects, not transparent;
and offends the Principles of Articles 6 (d) and 7 (2) of the EAC Treaty.

Exhaustion of Local Remedies

33.

34.

It was vigorously argued by the Appellant before us that the subject should have
exhausted local remedies before filing the reference in this Court and that this was a
requirement of customary international law. This submission in our view is now moot
since it was agreed by both parties before the Court below that upon the Reference
being filed; the Republic of Rwanda produced the subject before the Military High
Court of that country.

Furthermore, the Respondent did not challenge the rule which requires that
international judicial proceedings may only be instituted following the exhaustion
of local remedies. Rather, she contended that the present case is one in which an
exception to the rule may be invoked due to the peculiar facts of the case; and
again, the case being one in which an exception to the rule is authorized by the rule
itself, since the First Instance Division found it as a fact that it was not possible, in
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the circumstances, to tell the subject to go back to Rwanda and exhaust whatever
remedies, if any, were available there.

35. The obligation to exhaust domestic remedies forms part of customary international

law, recognized as such in the case law of the International Court of Justice. See The
International Case (Switzerland v United States) judgment of 21st March 1959. It
is also to be found in other international human rights treaties, for example, the
International Covenant on Civil and Political Rights (Article 4 9(1) (c) and the
Optional Protocol (Articles 2 and 5 thereto and the African Charter on Human and
Peoples’ Rights (Article 46). However, the EAC Treaty does not have any express
provisions requiring exhaustion of local remedies. In our view, therefore, though the
Court could be flexible and purposeful in the interpretation of the principle of the
local remedy rule, it must be careful not to distort the express intent of the EAC
Treaty. In the instant case, in any event, given the peculiar circumstances of this
particular case it is difficult if, not impossible, to see what local remedies remained
to be exhausted - in view of the State’s own express admission and concession to the
effect that the five-month detention in question:

“was irregular and contravened the provisions of Articles 90 to 100 of the Rwanda
Code of Civil Procedure...

That in effect, the mischief in relation to the irregular detention was [only] regularized
by the decision of the Military High Court when it regularized the pre-trial detention”
-See the above - quoted affidavit of the Hon. The Attorney General of the Republic of
Rwanda, dated 16th June, 2011.

When did time begin to run?

36. It was further averred by the Appellant that the Reference was filed out of time and

ought not to have been entertained by the Court below. In our view, it was not
possible with any degree of certainty to determine when time begun to run. The
pleadings do not tell us. Furthermore, the affidavits of the subject’s sister and wife
are merely hearsay in that they only depone that “they were told” of the detention.
We think that the sister and wife should not be penalised for not knowing when the
subject was detained. After all, there is sufficient evidence on record to sustain the
contention that the Government of Rwanda was largely to blame for withholding
information on the detention of the subject.

37.1tis obvious that the Respondent could not file any Reference in this Court concerning

the arrest of her brother, unless and until she had knowledge of the detention - namely:
when, where, why, and by whom the brother had been detained. The Respondent
averred knowledge only of her brother having gone missing. She did not know if
he had been arrested - if so, by whom, and for what reason, purpose of offence; nor,
indeed, where he was being kept, and by whom. The Appellant, on the other hand,
contended that the Respondent knew all these; and that she did so right from the
day of the arrest of her brother (i.e. 20 August 2010). It is our view that, in these
circumstances, it is the Appellant who had the burden to show when the sister and
the wife of the subject knew the date the subject was detained. To contend that they
should have known of the detention through such foreign media as the BBC is, with
great respect, untenable since these are not State or Official organs for informing
the citizens of Rwanda about the official affairs of the State — and, particularly so,



AG Rwanda v Plaxeda Rugumba
213

regarding information touching the security affairs of the State.

38. We are satisfied that the Appellant failed to discharge the burden of showing the
Respondent’s knowledge of the critical date; and as the principle - “he who alleges
must prove” — not having been satisfied, the benefit of the doubt must go to the
Respondent.

Conclusion
39. In light of the above considerations and findings, the appeal fails on all five grounds.

Accordingly, the Court holds as follows:

(1) The judgment of the First Instance Division is upheld, but for the different reasons
discussed above.

(2) The Court has jurisdiction to interpret and apply the provisions of the EAC
Treaty, including Articles 6 (d), 7 (2) and 8 (1) (c) of that Treaty.

(3) The failure by the appropriate Authorities of the Republic of Rwanda:

(a) To produce Lt. Col. Seveline Rugigana Ngabo before a competent Court of
law beyond the forty eight (48) hours prescribed under Rwandan Laws; and

(b) To charge him with specific offences for his arrest and detention, as well as to
inform him, his family or his lawyers of the time of his arrest/detention--for
a period of five (5) months, during which time he was held incommunicado--
was fundamentally inconsistent with Rwanda’s express undertakings under
Articles 6 (d), 7 (2) and 8 (1) of the Treaty: to observe the principles of Good
Governance, including in particular, the principles of adherence to the Rule
of Law, and the promotion and protection of human rights. These failures,
singly and collectively, constituted an infringement of the said provisions of
the Treaty.

(4) Unlike other legal regimes in this field, the EAC Treaty provides no requirement
for exhaustion of local remedies as a condition for accessing the East African
Court of Justice.

(5) In the circumstances of this particular case, the onus was on the Appellant to
establish the time at which the detainee or his family members or his lawyers
were told or otherwise made aware of the detention of Lt. Col. Ngabo. The
Appellant failed to discharge that burden. He cannot now turn around to impeach
the Respondent for any failure to file the Reference within the two (2) months
prescribed under Article 30 (2) of the Treaty.

The Appellant shall bear the Respondent’s costs of this appeal and of the Reference in the
First Instance Division.

It is so ordered.

X%
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Appeal from the Ruling of the First Instance Division in Application Ne. 4 of 2011 by: J.

Busingye, PJ; J. ]. Mkwawa, and J. B. Butasi, JJ, on 1st December 2011,

Arising out of Application No 4 of 2011 in Reference No. 4 of 2011

Attorney General of the Republic of Uganda & Attorney General of the Republic of

Kenya (As Interested Party) And Omar Awadh and 6 others

Before: Tunoi, VP; E. R. Kayitesi, and J. M. Ogoola, JJA
April 15,2013

Continuing violation - Unlawful Detention- Legal certainty- Limitation of time- Time
started to run from the date of arrest and detention- Whether the First Instance Division
erred in law in computing time.

Articles: 23 (3) 30 (2)and 35A of the Treaty establishing the East African Community-
Rule 99 of the East African Court of Justice Rules, 2010 -

The Applicants / Respondents in Reference No 4 of 2011 claim that they were arrested,
and forcibly removed from Kenya between 22nd July and 17th September 2010,
and handed over to officials of the Government of Uganda who illegally detained
them without due process of extradition. They claimed that their impending trial
in Uganda was in violation of their fundamental rights, under both the Kenyan and
Ugandan Constitutions, International law, and the Treaty establishing the East African
Community. Through Application No 4 of 2011, they sought to inter-alia to restrain
the Government of Uganda /the Appellant from proceeding with the prosecution.

The Attorney General of Uganda / the Appellant raised a preliminary objection
contending that the Reference was filed out of time. On 1st December 2011, the
First Instance Division concluded that the Treaty violations complained of in the
Reference, were continuous; could not be subjected to mathematical computation
of time; and that, therefore, the Reference was properly lodged. Aggrieved by the
decision, the Attorney General of Uganda/Appellant lodged this appeal averring that
the Reference No 4 of 2011 was time-barred.

Held:

1)

2)

The detention complained of followed a chain of events all of which can be very well
located in time. The Applicants also readily admitted to having been aware of the acts
complained of, as and when those acts were happening.

The starting date of an act complained of under Article 30 (2) is not the day the act
ends, but the day it is first effected. Therefore the two months limitation period under
Article 30(2) started to run from the day that the arrest and detention were effected.
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3) There is nothing in the express language of Article 30 (2) that compels any conclusion
that continuing violations are to be exempted from the two month limit. Nor does the
nature of the particular violation alleged in the instant case demonstrate any intent
on the part of the drafters of the Treaty to treat unlawful arrest and rendition as
continuous violations for purposes of the time limit of Article 30 (2).

4) By filing the Reference more than one year after the happening of the events
complained of, the cause of action was time-barred for non-compliance with Article
30 (2) of the Treaty.

Cases cited:

Assi Doman Kraft Products and Others Commission, Case T-227/95 [1197] ECRII-1185
Collotti v Court of Justice [1965] ECR

Dogett v US, 505 US, 647, 665-66 (1992)

Ferriera Valsabbia Spa v EC Commission, Case 209/83, OJ C2009, 9.8.84 p.6,

Joyce Nakacwa v Attorney General and Others; Constitutional Petition No. 2 of 2001
[2020] UGCC1

State v Ganier, 227 Kan.670, 672 (1980)

The Attorney General of the Republic of Rwanda v Plaxeda Rugumba, EAC] Appeal No.
1 of 2012 (distinguished)

Toussie v United States 397 US 112 (1970)

Judgment

Factual Background

1. The Appeal before this Court has its origin in Application No. 4 of 2011 arising from
Reference No. 4 of 2011 lodged in the First Instance Division on 15th June 2011. The
facts that gave rise to this Reference, happened in both Kenya and Uganda.

2. 'The Applicants in the above Reference averred that they were arrested, and forcibly
removed from Kenya through abduction between 22nd July and 17th September
2010, and handed over to Uganda where they are now illegally detained, without
due process of extradition; and that their impending trial in Uganda is in violation
of their fundamental rights, both under Kenyan and Ugandan Constitutions,
under International law, and also under the Treaty establishing the East African
Community (“the Treaty”). It is against those acts that the Applicants (Omar Awadh,
Hussein Hassan Agade, Idris Mogandu, Mohamed Hamid Suleiman, Yahya Suleiman
Mbuthia, Habib Suleiman Njoroge) moved the First Instance Division of this Court
for orders that:

a) “This motion...... before this Court...... be lodged without payment of fees and
the fee in connection with the said Reference be waived and/or refunded as the
case may be.

b) Due to the nature and urgency of this Application, and to avoid irreparable
injustice this Honourable Court be pleased to prohibit, restrain and injunct the
Government of Uganda (the Second Respondent herein) ....... , from proceeding
with the prosecution and/ or trial of the Applicants pending the hearing and the
determination of Reference No. 4 of 2011 before this Honorable Court.
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c) The time lag for institution of this Reference as prescribed by Article 30 (2) of
the Treaty be condoned by extension of time and the Reference be deemed to be
within time.

d) The costs of and incidental to this Application abide the result of Reference No.4
of 2011 lodged with this Honorable Court”

3. At the hearing of the matter, the Applicants dropped prayers (c) and (d), and
maintained prayers (a) and (b) relating to fees and injunction, respectively.

4. However, in opposition to the Application, the Second Respondent (Attorney General
of Uganda) raised a preliminary objection on limitation of time. He contended that
the Reference on which this Application is based is itself out of time, consequently
the Application is time barred. The First Instance Division on 1st December 2011,
concluded that the alleged Treaty violations complained of in the Reference, were
continuous; could not be subjected to mathematical computation of time; and that,
therefore, the Reference was properly lodged before it. Accordingly, that Court
disallowed the objection.

5. Aggrieved by the above decision, the Appellant (Attorney General of Uganda) lodged
an appeal to this Appellate Division on 17th February 2012, based on only one ground
of appeal as framed in the Memorandum of Appeal, namely: “that the First Instance
Division erred in law in finding that Reference No. 4 of 2011 was not time barred and
was properly before the Court”

6. The Appellate Division of this Court is mandated under Articles 23 (3) and 35A of
the Treaty and Rule 99 of the East African Court of Justice Rules of Procedure, to hear
and dispose of this appeal.

7. During the Scheduling Conference, Learned Counsel for both Parties decided to
adopt all their original arguments set forth in their written submissions that were
filed in the lower Court; and would only highlight them during the hearing.

8. Mr. Ngugi, Learned Counsel for the Attorney-General of Kenya as an interested
party, associated himself with the Appellant’s prayers that this Court ought to reverse
the decision of the First Instance Division.

9. Mr. Mureithi, Counsel for the Respondents, informed the Court that the Third
Respondent, Mr. Mohamed Adan Abdul was released from Uganda in November
2011 and was, therefore, no longer interested in this appeal.

Appellant’s Submissions

10. The Appellant relied on the one ground of appeal, namely that the Learned Judges of
the First Instance Division erred in law in finding that the Reference No. 4 of 2011
was not time barred. Specifically, the Appellant contended that the Application was
time-barred because the Reference on which it is based was itself filed in Court out of
the time limit prescribed by Article 30 (2) of the Treaty. The Appellant explained that
while the acts complained of in that Reference (including the arrest, rendition and
detention of the Respondents), happened between 22nd July and 17th September
2010, the Applicants had filed their Reference only on 9th June 2011, vastly in excess
of two months after they, and persons claiming under them, became aware of the
alleged infringement.

11. The Appellant submitted that while the Court did not challenge this evidence, it
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12.

13.

14.

15.

16.

17.

18.

nevertheless overruled the preliminary objection. In doing so, the Court held that
it was alive to the strict limitations of Article 30 (2); but that the acts complained of
were continuous, not capable of mathematical computation of time and, therefore,
they could not be subjected to the time-limit of Article 30 (2) of the Treaty.

The Appellant contended, in particular, that their Lordships™ interpretation that
Article 30(2) does not apply to the continuing violations, in effect disregards the time
limit stipulated by that Article. Such an interpretation is an error of law because it
ignores and negates the ordinary meaning of Article 30(2).

The Appellant further contended that the Court had no inherent power to give an
interpretation which does not give effect to the Treaty; or which invalidates a Treaty
provision. Furthermore, by invalidating the time limit, the Court acted in violation of
Article 9(4) of the Treaty, which binds it as an Organ of the East African Community
to give effect to the provisions of the Treaty.

The Appellant highlighted the point that the effect of their Lordships’ interpretation
of Article 30 (2) is that regardless of a claimant’s knowledge of an infringement, he
remains at liberty to bring an action at any time as long as the infringing situation
continues. Actions would thus arise at the discretion of a claimant regardless of the
time lapse from when the infringement first occurred or when he first became aware
of it. Such an interpretation is erroneous. It invalidates the ordinary meaning of
Article 30(2).

Lastly, the Appellant raised the issue of their Lordships’ reliance on their own
decision in Reference No.3/2010: Independent Medico Legal Unit v Attorney General
of the Republic of Kenya. That decision has since been overturned by the Appellate
Division of the Court in Appeal No.1/2011: Attorney General of the Republic of Kenya
v Independent Medico Legal Unit. The Appellate Division rejected the concept of
continuing violations; and opted, instead, for the strict interpretation of Article 30
(2), with emphasis on upholding and protecting the principle of legal certainty.

In sum, the Appellant avers that the Court has a duty to interpret the East African
Community Treaty according to its ordinary meaning, and that the ordinary meaning
of Article 30 (2) of that Treaty is that a claimant is required to file his Reference within
two months of the act or after the offending act comes to the claimants knowledge.
The learned Counsel for the interested party associated himself with the Appellant’s
submissions. He emphasized the interpretation of Article 30 (2) and its applicability
to the facts of the instant case. He underscored to the Court the fact that a reading
of Article 31 (1) of the Vienna Convention requires fora such as this Court, when
interpreting a Treaty to do so in good faith, in accordance with the ordinary meaning
to be given to the terms of the Treaty in their context, and in light of its objects
and purpose. Moreover, Article 9 (4) of the East African Community Treaty places
temporal limits within which all organs and institutions of the Community, including
this Court, are under a duty: “to perform the functions and act within the limits of
the powers conferred upon them by or under this Treaty”.

He contended that the First Instance Division, in its interpretation of Article 30 (2),
erred in its decision that the Article provides for a concept of “continuing violations”.
Article 30 (2) does not recognize any continuing breach or violation of the Treaty
outside the two months after a relevant action comes to the knowledge of the
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claimant; nor is there any power to extend that time limit. Indeed, the jurisprudence
of the Appellate Division of this Court has put an end to that dispute: the said Article
in letter and in spirit, does not conceive of any concept of continuing act(s) or
violation(s).

Respondents’ Submissions

19.

Inresponse, the Respondents focused on two points: First, whether the Treaty provides
room for the concept of continuing violations? Second, whether Article 30 (2) must
be given a strict interpretation; including whether the Court has power to extend the
time limit provided in that Article 30 (2)? On all these, the Respondents emphasized
the applicability of the principle of continuing violations; and the doctrines of the
interpretation of the Treaty as a whole, and in good faith.

20. The Respondents opposed the Appeal, contending that the Reference was not time

barred because the infringements inflicted on them are still ongoing. They explained
that their arrest and rendition without due process of extradition, were clearly
unlawful; given the illegality of a rendition in abuse of process. Accordingly, the
subsequent detention and all that followed, are likewise illegal, because the origin of
the whole process was illegal. Consequently, the current detention of the Respondents,
based on those illegalities, is equally unlawful. As the detention is still ongoing, it has
inevitably become a continuing violation.

21. The Respondents asserted that a Reference or an Application cannot be lodged in the

22.

Court until this illegal situation ends. They emphasized that this is the position in the
European Commission of Human Rights, in the Inter-American Court, and in the
African Human Rights Commission.

They based their above assertion on the various jurisprudence of those Judicial
Bodies which have permitted exceptions to the six month limit on instituting
claims, and have legitimized the principle of continuing violations. They added that
the African Human Rights Commission has gone so far as to distinguish between
“instantaneous” acts and “continuing” violations.

23. The Respondents considered that as long as their detention continues, the “ two month

limit” to institute proceedings as provided for by the Treaty, could not run against
them. They prayed that the Court, under the first limb of Article 30 (2), hold that
the actions complained of are still extant and, therefore, time has not even started to
run. Therefore, the Court should make an exception to the time limit, and conclude
that this is the interpretation to be given to Article 30 (2) for cases of continuing
detention. Such interpretation would help to avoid the impunity of the continuing
violations of the rights of accused persons.

24. The Respondents concurred with the Court that nowhere in the EAC Treaty, nor in

the corpus of its related instruments, is the term “continuing violation”, or “continuing
breach” to be found. Notably, the term is also not found in any of the constitutive
instruments of the African, European or Inter-American Systems. Nonetheless, they
submitted that, despite this, and as is evidenced in the above jurisprudence, judicial
and quasi-judicial bodies have defined, interpreted and continue to enforce the
principle of continuing violations.

Decision of the Court:
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25.

After considering arguments from both parties, the First Instance Division made
a ruling that the Reference was not time barred. The ruling and order of the First
Instance Division were based on the reasoning that the alleged violation was a
“continuous act which cannot be subjected to mathematical computation of time”.

26. The Appellate Division of this Court has carefully considered the rival submissions

of the Parties in support of their respective positions. First and foremost, we find
(supported by the Parties’ own affirmation), that the acts complained of (such as the
arrest, rendition and detention of the Respondents) happened between 22nd July
and 17th September 2010; and that those acts were well known by the Applicants/
Respondents, right from the inception of the various acts.

27.In the above regard, it is plainly evident that both parties have no dispute concerning

the fact that the Applicants promptly filed their legal challenges on behalf of their
relatives (the Respondents) in the domestic Courts — namely, the High Court of
Kenya and of Uganda, seeking their release. Later on, they lodged their Reference
in this Court, in June 2011. This was more than one year after the expiry of the two-
month time limit prescribed by the Treaty.

28. This Court finds that there can be no disputation on the computation of time. This is so

29.

because the Applicants readily admitted to having been aware of the acts complained
of, as and when those acts were happening - as evidenced, in any event, by the prompt
lodging of their complaints in the national courts of Kenya and Uganda. That being
the case, this Court must conclude that the Reference, having been filed in this Court
more than one year after the happening of the events complained of, was time-barred
for non-compliance with Article 30 (2) of the Treaty. Consequently, the applicability
of the second limb of that Article is not relevant to the circumstances complained of
in the instant Reference.

However, the position is vastly different as regards the application of the first limb
of Article 30 (2). The Applicants/Respondents met a formidable challenge on the
applicability of that particular limb to their complaint concerning “the detention of
the Respondents”

Interpretation of Article 30 (2) of the Treaty:

30.

Article 30 (2) states that: “*The proceedings provided for in this Article shall be
instituted within two months of the enactment, publication, directive, decision or
action complained of, or in the absence thereof, of the day in which it came to the
knowledge of the complainant, as the case may be”"

31. In interpreting Article 30 (2) in the Independent Medico case (supra), this Court held

32.

that: **The Treaty does not contain any provision enabling the Court to disregard the
time limit of two months and that Article 30 (2) does not recognize any continuing
breach or violation of the Treaty outside the two months after a relevant action comes
to the knowledge of the Claimant.™"

We find the submissions of the Respondents to be ingenious in respect of the
interpretation of Article 30 (2). Mr. Mureithi, for the Respondents, contended that
Article 30 (2) contains two considerations as to when time begins to run. Under
the first limb of the provision, time begins to run within two months of the action
complained of. Under the second limb, time begins when the party coming before the
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Court had knowledge of the action complained of.

33. While it seems easy to apply and interpret the first limb of the provision, it might not be
as straight forward to apply or interpret its second limb, which starts with the phrase
“in the absence thereof”. Indeed, it is quite evident that the second limb comes into
play only where the first limb cannot apply. However, it is not clear as to what should
be absent. Is it the enactment, publication, directive, decision or action complained
of? Or is it the date of such enactment, publication, directive, decision or action? To
any reasonable mind, the first question can only be answered in the negative, since
one cannot complain against something that does not exist. We are convinced that by
the phrase “in the absence thereof”, the drafters of the Treaty meant “in the absence
of any known date thereof™.

34. The second limb would then apply where the claimant does not know the exact date
of the action complained of. For instance in the case of The Attorney General of the
Republic of Rwanda v Plaxeda Rugumba, Appeal No. 1 of 2012, decided by this Court
on 22nd June 2012, the action complained of was the incommunicado detention
of the Complainant. The detainee’s sister who filed the complaint in Court, did not
and could not know of the date of her brother's detention. But that is not the same
situation in this instant case of Omar Awadh.

35. In the circumstances of the instant Appeal, the Court must determine the specific
actions complained of. In this regard, the Respondents indicated that the dominant
action complained of was the detention. They also alleged other wrongful actions,
such as their arrest and rendition. Nonetheless, they conceded that all those were
“instantaneous actions”, meaning that they are capable of being time barred - unlike
detention which is “continuous”. For the purposes of this Appeal, therefore, detention
is the action which the Respondents aver cannot be time-barred (on account of its
being a “continuous violation”).

36. The Court finds that the detention complained of followed a chain of events - all of
which can be very well located in time. Applying Article 30 (2) and following the
approach described above would establish whether the first limb of the provision
applies to the detention complained of — which detention is allegedly still ongoing.
We should count the two months commencing from the day when the detention
started. The Respondents, on the other hand, contended that the time limit should
start to run when the detention ceases. In our considered view that contention would
not fit with what the first limb of Article 30 (2) dictates — namely, that:

“The proceedings provided for in this Article shall be instituted within two months
of the ... action complained of”

37. The “action” in the instant case was the detention. That detention was effected and
started on the same date of the arrest and rendition of the Respondents. Accordingly,
it is clear that the two months started to run from the day that the arrest/rendition/
and detention were effected; and the resultant cause of action before this Court is
clearly time -barred. This is the proper interpretation to be given to the first limb
of Article 30 (2), in accordance with the ordinary meaning given to its terms and in
their context — as stipulated by Article 31 (1) of the Vienna Convention. We should
emphasize that the cause of action for the Reference now before this Court is not the
alleged unlawful detention of the Respondents in Uganda, nor indeed their arrest
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and rendition from Kenya to Uganda — which are a matter of criminal law. Rather,
it is the alleged infringement of the EAC Treaty by the Partner States of Kenya and
Uganda - which is a matter of civil law.

38. The Appellant contended that the two-month limit starts running from the date the

Respondents became aware of their detention. But that contention is tantamount
to jumping to the second limb of Article 30 (2) which, as we have indicated earlier,
comes into play only where the first limb cannot apply. Indeed, in this Court’s view,
the second limb is a defence for he who alleges that he did not know the date of the
enactment, publication, directive, decision or action. He may come to Court years
after the enactment, publication, directive, decision or action to prove to the Court
that indeed he had no such knowledge. In that event, the Court would compute the
two months from the date that person acquired such knowledge.

Unlawful Detention
39. The Court noted the Respondents’ express admission that the victims are currently

before the competent courts of Uganda, having been committed to that Country's
High Court, where judicial procedures are ongoing. Specifically, the Respondents/
Applicants in their written submissions of 10th August 2011(at p. 6) lodged before
the First Instance Division, stated as follows:

4. That the Uganda Government has already filed charges against the Applicants and

intends to try them in Uganda for alleged murder, terrorism and suicide attacks;

5. That although already charged with various offences, the trial of the Applicants in

40.

Uganda has not commenced but is expected to commence any time”
Notwithstanding the above, the Respondents contend that their current detention
in Uganda is unlawful because, it is based on an arrest and a rendition that were
unlawful ab initio (from the beginning). They aver, therefore, that the resulting
detention is equally unlawful and as such a continuing violation; and that, in these
circumstances, computation of the time limit will not be possible, until the cessation
of their continuing detention. It is quite evident, therefore, that what is construed as
“continuing violations” derives from an interpretation of the first limb of the Article
30 (2) to determine when an act complained of begins and ends.

41. First, this Appellate Division of the Court has a duty to put an end to the confusion

42.

surrounding the legal analysis of the detention of the Applicants/Respondents.
According to the Constitution of Uganda, as we read it, this kind of detention is
“unlawful” when a person arrested is kept in custody beyond the prescribed time of
48 hours, without being produced before a competent court of law and charged with
a crime. The continued detention of a suspect who has already been produced before
a court and charged with an offence, is quite a different matter altogether.

It is erroneous to refer to the current situation of the Respondents as unlawful
detention. This is for two reasons: first, the Respondents went before the courts of
Kenya upon their arrest; and right now, they are currently before the competent
courts in Uganda duly charged and awaiting trial. Second, it is for the courts of law,
not anyone else, to judge whether or not a detention is unlawful. Lastly, the illegality
of the Respondents’ detention cannot be determined by the alleged abuse of process
in effecting their arrest and rendition.
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43. We note in particular, that both the arrest and the rendition were proximate. Both

44.

happened simultaneously, virtually on the same date(s) — dates of which the
respective Respondents were fully aware: a fact which the Respondents have not and
cannot deny or contest. On the contrary, they have conceded as much. It was precisely
because of this knowledge that the Respondents had their matters brought promptly
to the Kenyan courts (and subsequently to the Ugandan courts). Alas, later the same
Respondents came to this Court to file their complaint, but too late: approximately
one year after the expiry of the time limit of two months prescribed in Article 30 (2)
of the Treaty.

In the instant case, both parties including the Court itself recognize that the
Respondents were arrested in one country and rendered to another without the
intervening process of extradition. But whether this was unlawful and whether any
such unlawfulness has affected or tainted the Respondents’ initial and even current
detention, are matters to be decided by the courts, including this Court, on the merit
of the case. Cleary, under our law, such merits can only be gone into by this Court if
the Respondents are able to surmount the preliminary but formidable hurdle of the
time —bar that is prescribed by Article 30 (2).

Detention as a continuing violation and the principle of legal certainty in light of the
meaning of Article 30 (2).

45. The Court finds also that the situation of the Respondents in the instant case is quite

different from the situation of the Plaxeda Rugumba case (supra). In the Rugumba
case, all that the Appellant needed to prove was the date the Applicant became aware
of the action. The Appellant had raised a preliminary objection to the effect that the
Reference was time barred. The Applicant argued that he did not know the date his
client had been arrested and detained; and the Respondent failed to prove that the
Applicant knew that date. We held that, in that case, the first limb of Article 30 (2)
could not apply; and stated that:

“In our view, it was not possible with any degree of certainty to determine when time
begun to run. The pleadings do not tell us. Furthermore, the affidavits of the subject’s
sister and wife are merely hearsay in that they only depone that “they were told” of
the detention. ...... the onus was on the Appellant to establish the time at which the
detainee or his family members or his lawyers were told or otherwise made aware of
the detention of Lt. Col. Ngabo. The Appellant failed to discharge that burden. He
cannot turn around to impeach the Respondent for any failure to file the Reference
within the two (2) months prescribed under Article 30 (2) of the Treaty”

46. In deciding that case as we did, this Court could not pinpoint the date on which the

Applicant had knowledge of the time Rugumba was arrested. The Appellant himself
was not able to provide the Court with any clear and tangible evidence of when the
Applicant, or Rugumba’ s family members became aware of Lt. Col. Ngabo’s detention
as a starting point for computing the time limit of Article 30 (2).

47. However, we note that in the instant case, the Appellant based his argument on the

principle of legal certainty. The principle is reflected in this Court’s recent decision in
the Independent Medico case (supra), in which the Court stood firm and clear on the
principle of legal certainty; and gave the following interpretation of Article 30 (2):

“Again, no such intention [to extend the time limit] can be ascertained from the
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ordinary and plain meaning of the said Article [30 (2)] or any other provision
of the Treaty. The reason for this short time limit is critical - it is to ensure legal
certainty among the diverse membership of the Community”: see Case 209/83
Ferriera Valsabbia Spa v EC Commission O] C2009, 9.8.84 p.6, para 14, EC] quoted in
Halsbury’s Laws (supra) Para 2.43.

48. The Court is still of the same view: that the objective of Article 30 (2) is legal certainty.

49.

It still notes that the purpose of this amended provision of the Treaty was to secure
and uphold the principle of legal certainty; which requires a complainant to lodge
a Reference in the East African Court of Justice within the relatively brief time of
only two months. Nowhere does the Treaty provide for any “'exception” to the two
month period. Therein lies the critical difference between the EAC Treaty (which
governs trade matters as the objective of cooperation between Partner States) on the
one hand; and, on the other hand, Human Rights Conventions and Treaties which
provide “exceptions” (for continuing violations) on the grounds that securing the
fundamental rights of the citizens is of paramount essence. For this reason, the
Judicial Bodies that have Human Rights jurisdiction must strenuously uphold and
protect all such rights through a liberal and purposive interpretation.

As regards the instant case, however, there is nothing in the express language of
Article 30 (2) that compels any conclusion that continuing violations are to be
exempted from the two month limit. Nor does the nature of the particular violation
alleged in the instant case demonstrate any intent on the part of the drafters of the
Treaty to treat unlawful arrest and rendition as “continuous violations” for purposes
of the time limit of Article 30 (2) - see the two part test (for determining “continuing
offenses”) set by the USA Supreme Court case of Toussie v United States 397 US 112
(1970): namely, (a) if the explicit language of the statute compels such a conclusion;
and (b) if the nature of the crime is such that Congress must assuredly have intended
that it be treated as a continuing one.

50. It is clear that both the content and intent of Article 30 (2) provide a legal framework

for determining the starting date of an act complained of, or alternatively the date on
which the complainant first acquired the requisite knowledge — all with the objective
of ascertaining the commencement and expiry of “the time limit of two months”. In
that spirit, the Article does not contemplate the concept of “continuing” breach or
violation, in as much as the acts complained of, or the time when a claimant had
knowledge of the breach or infringement, have a definitive starting date and expiry
date within the two -month period. The only “continuing” period envisaged under
the Article is the grace period (implicitly allowed in the second limb of that Article)
for the complainant to have knowledge of the act. From the date of such knowledge,
the legal clock for the two-month period starts to tick.

51. Furthermore, in respect of the principle of legal certainty, the Court must underscore

the necessity for strict application of the two-month limitation period of Article 30
(2). To contend, as the Respondents do, that complainants should wait (possibly for
years and years) until the end of a “continuing breach” before lodging their complaint
in this Court, is to militate against the very spirit and grain of the principle of legal
certainty. True, the complainant has an interest, a personal interest, in prosecuting
his case against the particular breach. But so too do all the other citizens of the East
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African Community, its organizations, institutions, and Government entities of the
Partner States — whose collective interest is in ensuring legal certainty in the efficient
and effective operation of the affairs of the Community throughout all the territories
of the Partner States.

52. The solution that was designed to balance the interest of the individual complainant

53.

54.

against the collective interests of all the other Community citizens, is the overall
framework of Article 30 - in which the collective interest of legal certainty is secured
under Article 30 (2), but without compromising the individual complainant’s right to
judicial redress (if promptly lodged within two months under Article 30 (2), including
the grace period afforded the complainant to acquire knowledge of the particular act).
That grace period can be as long as it takes for the complainant to be possessed of the
requisite knowledge. Only after the complainant has that knowledge, will the period
of the two-month limitation begin to run. That, in this Court's view is a perfectly fair,
equitable and rational solution to balance the competing interests. We find nothing
arbitrary, capricious, or unreasonable concerning this comprehensive solution of
Article 30 - especially so in a Treaty which governs not Human Rights matters, but
Trade and Social interests within and between the Partner States. In this regard, it is
necessary to emphasize that the Court does not, as yet, have the substantive Human
Rights jurisdiction envisaged under Article 27 (2) of the Treaty. Nonetheless, as this
Court has consistently held, mere inclusion of allegations of human rights violations
in a Reference will not deter the Court from exercising its interpretation jurisdiction
under Article 27 (1) of the Treaty — see especially the case of Katabazi and 21 Others
v EAC Secretary General and Attorney General of Uganda, Reference No. 1 of 2007.
Indeed, this Court is not alone in strictly applying the legal certainty principle. We
are fortified in this regard by the rich history and rationale of the European Court
(the prototype, after which our Court was modeled) concerning the brevity and strict
application of the two-month limitation rule. The European Court applies the short
limitation period strictly, precisely because of the rationale of legal certainty -see for
instance, that Court's judgment of 14 September 1999, on appeal by the Commission
of the European Communities: Appellant v. Assi Doman Kraft AB, Iggesunds Bruk AB,
Korsnas AB MoDo Paper AB; and on appeal against the Judgment of the Court of First
Instance of European Communities (2nd Chamber) of July 1997 in Case T-227/95 Assi
Doman Kraft Products and Others Commission [1197] ECR II-1185, seeking to have
that judgment set aside. The Court held...... in paragraphs 57, 60, 61 that:

“It is settled case-law that a decision which has not been challenged by the addressee
within the time-limit laid down by Article 173 of the Treaty becomes definitive as
against him (see, in particular, the Judgment in case 20/65 Collotti v Court of Justice
[1965] ECR and the Judgment in TWD Textilwerke Deggendorf”

In that case of TWD Textilwerke Deggendorf (supra) - the rationale was elaborated
at length as follows: “The court held that Article 173 of the Treaty precluded the
recipient of state aid who could have challenged the Commission decision declaring
the aid unlawful and incompatible with the Common Market by bringing an action
for annulment within the time-limit laid down in the fifth paragraph of Article 173 of
the Treaty and who did not bring such an action from challenging before the national
court the measures implementing the Commission decision by seeking to rely on the
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illegality of that decision. A ruling to the opposite effect would give such a party the
power to overcome the definitive nature which the decision has in relation to him
once the time-limit for bringing legal proceedings has expired.

Such arule is based in particular on the consideration that the purpose of giving time-
limits for bringing legal proceedings is to ensure certainty by preventing Community
measures which produce legal effects from being called in question indefinitely as well
as on the requirements of good administration of justice and procedural economy”.

55. The Respondents laboured valiantly to avail to us all the abundant jurisprudence of the
European Human Rights Court, the Inter-American Court, the African Commission
and others, that recognize the principle of “'continuing violations”". While this
jurisprudence is perfect for its particular circumstances, it is all about Human Rights
violations, governed by particular Conventions on Human Rights. Furthermore, the
background to that jurisprudence concerns criminal matters, whose prosecution
does not in, most cases, have a prescription of time limit. In the instant case, the
Respondents" cause of action was clearly the alleged infringement of Partner States’
Treaty obligations — a matter which lies outside the province of human rights and the
realm of criminal law.

56. We note that even the applicability of the continuing offense doctrine, as a criminal
law concept, requires extreme judicial circumspection. The doctrine is usually
advanced by the Prosecution to avoid the running of the statute of limitations - see
the United States of America case of State v Ganier, 227 Kan.670, 672 (1980). In this
regard, the USA Supreme Court did, by this doctrine, create an exception to the
general limitations rule by carving out the continuing offense doctrine — namely,
that the statute of limitations for continuing offenses begins to run not when the
elements of the offense are first met, but when the offense terminates — see the
Supreme Court's seminal decision of Toussie v the United States 397 US, at 115
(1970). Nonetheless, in that very same hallmark decision (at p.115), the Supreme
Court recognized the “inherent tension between the continuing offense doctrine and
the statutes of limitations” It, therefore, directed that the continuing offense doctrine
“be applied sparingly”. In his penetrating article: Easing The Tension Between Statutes
of Limitations And The Continuing Offense Doctrine, 7 NW. J.L. and Soc. Policy, 219
at p.222 (2012), http://scholarlycommons.law.northwestern.edu/nj/sp/vol7/iss2/1,
Jeffrey R. Boles categorically and emphatically states that:

“the [continuing offenses] doctrine is disfavored by the Supreme Court and should be

applied only in rare circumstances...... it circumvents the protections to dependants
afforded by the statutes of limitations ... it is part of a larger shift towards retributivism
[ie proportionate punishment].... [is] disruptive... [and needs] reforming and

restoring order in this problematic area of jurisprudence”"

57. As regards the doctrine of continuing violations as a civil (not criminal) concept, the
principle of legal certainty, is equally upheld in the courts where issues of human
rights are litigated. The courts have underscored the necessity, even in human rights
litigation, for litigants in any society to canvass their rights promptly, at the earliest
possible opportunity — thereby, to assure non-derogation of the accrued rights and
relationships of other members of society. Hence, the generally applied principle
of law and equity to the effect that: he who claims a right, must not (like Rip Van
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Winkle) sleep or slumber on his right. An example of this philosophy is reflected in
Uganda’s Constitutional Court decision in Joyce Nakacwa v Attorney General and
Others; Constitutional

Petition No. 2 0of 2001 [2020] UGCC1” in which the Court made the following highly
pertinent and perceptive statements:

“In view of the specified time limitation on other jurisdictions the Court is not in
a position to determine what a reasonable period would be for an applicant to file
a constitutional application to enforce his or her violated fundamental rights. I do
not wish to give a specific time frame but in my mind there can be no justification
for the Petitioner's delay for 24 years. A person whose constitutional rights have
been infringed should have some zeal and motivation to enforce his or her rights. In
litigation of any kind, time is essential as evidence may be lost or destroyed and that
is possibly the wisdom of time limitation in filing cases. I have carefully considered
the case of Dominic Arony alluded to earlier in this judgment where my learned
colleagues in a bench of three Judges awarded damages to the Applicant who came
to Court to enforce his fundamental rights after about 20 years. With great respect,
I wish to depart from their finding concerning limitation. In my view, a party who
wishes to enforce his rights in court must do so within a reasonable time and must
be prompt. In addition it would be in the interest of good public administration to
adjudicate finally in such matters at the earliest time possible. The claim before me
transcends nearly six (6) Parliaments and two political regimes or administrations.
Granted that one of the possible reasons for not coming to court was fear of the then
regime, surely such grave violations as alleged ought to have been instituted so as to
test the regime, the courts and the pretence and the commitment of the then regime
to adherence to democratic principles. In each phase of history it is a few brave people
who have taken change to higher heights. The timid souls have had no place. Surely
the applicants were soldiers and made of sterner stuft! If they sat on their rights for
24 years how would ordinary folks fair”?

58. Both justice and equity abhor a claimant’s indolence or sloth. Stale claims prejudice

and negatively impact the efficacy and efficiency of the administration of justice. The
overarching rationale for statutes of limitations, such as the time limit of Article 30
(2) of the EAC Treaty, is to protect the system from the prejudice of stale claims
and their salutary effect on the twin principles of legal certainty and of repose
(namely: affording peace of mind, avoiding the disruption of disruption of settled
expectations, and reducing uncertainty about the future) — see Tyler t. Ocho and
Andrew J. Wistrich’S article: The Puzzling Purposes of Statutes of Limitations, 28 Pac.
L.J. 453, 460 (1997), quoted in Jeffrey R. Boles’ article (supra) at p.255, footnote 37.
Time limits provide predictability both to the litigants and to society at large — see
Dogett v US, 505 US, 647, 665-66 (1992).

Conclusion
59. The Court finds the Respondents’ argument that when the act complained of is a

continuous detention, the starting date for computation of its limitation time is the day
when it ceases is erroneous. It is erroneous in terms of the East African Community
Treaty, and of the economic and social interests of the Community. Moreover, the
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principle of legal certainty requires strict application of the time-limit in Article 30
(2) of the Treaty. Furthermore, nowhere does the Treaty provide any power to the
Court to extend, to condone, to waive, or to modify the prescribed time limit for any
reason (including for “continuing violations”).

60. In light of all these considerations, the Court concludes (1) that the starting date of an
act complained of under Article 30 (2) (including the detention of a complainant), is
not the day the act ends, but the day it is first effected; (2) that the Respondents in the
instant case filed their Reference out of the prescribed time; and (3) that, consequently,
the underlying Reference to this appeal is time barred for not complying with the
provisions of Article 30 (2) of the Treaty.

In the result:

1. This appeal is hereby allowed.

2. 'The Application arising from Reference No. 4 of 2011 lodged in the First Instance
Division on 15th June 2011, is hereby struck out for having been filed outside the
time limit prescribed under Article 30(2) of the EAC Treaty.

3. Each party shall bear its own costs of the appeal.

%%



East African Court of Justice — Appellate Division
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An appeal from the Judgment of the First Instance Division by: Johnston Busingye PJ;
Mary Stella Arach Amoko DPJ; John Mkwawa, Jean Bosco Butasi and Benjamin Patrick

Kubo, JJ. Dated 30th November 2011 in Reference No.7 of 2010.

Mary Ariviza & another And Attorney General of Kenya and the Secretary General

of the East African Community

Before: P. K. Tunoi VP; ].M. Ogoola and L. Nzosaba, JJA
November 8, 2013

Appeals — Discretion to be exercised judiciously - Court cannot review the decisions of
national courts - No concurrent jurisdiction between the two EAC] Divisions - Points
of fact cannot be appealed- Whether the First Instance Division considering all the facts
arriving at its decision.

Article 35A of the EAC Treaty — Rules: 77, 94 of the EACJ’s Rules of Procedure, 2010.

The Appellants/ Applicants were registered voters in the Republic of Kenya who
filed Reference No 7 of 2010, alleging that the 1st Respondent had contravened
the Referendum law in Kenya thus violating the rule of law and the EAC Treaty.
The Appellants sought orders inter alia that: the promulgation of Kenyas New
Constitution on 27th August, 2010 contravened the Treaty, and was therefore illegal,
null and void; and that the Parliament of the Republic of Kenya should be restrained
from passing legislation to implement the replacing Constitution until the hearing
and determination of the Reference.

Upon hearing the parties, the First Instance Division dismissed it stating that the
decision of the decision of the Interim Independent Constitutional Dispute Resolution
Court (IICDRC) complained of did not fall within the ambit of Article 30(1) and that
the Court was not competent to review the decision of the IICRDC. Being dissatisfied
with the Court’s decision, the Appellants file this appeal.

Held:

1)

2)

Pursuant to Article 23 (3), facts are the exclusive preserve of that First Instance
Division in its original jurisdiction. The Appellate Division has no concurrent
jurisdiction in the area of facts. Only issues of law are justiciable before the Appellate
Division.

In reaching its findings and conclusions, the First Instance Division exercised its
discretion judiciously, not capriciously; and fairly, not unreasonably. Even if, those
conclusions were wrong, they would not be reviewable by, nor appealable to, the
Appellate Division. The First Instance Division was right in holding, that it had no
jurisdiction to review the decisions of the Kenyan courts
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3) The matter before this Court cannot be treated as an appeal of the electoral petition
which formed the judicial process that took place in the Kenyan courts. The appeal
was therefore dismissed.

Cases cited:

Alcon International Limited v Standard Chartered Bank of Uganda & Others. EAC]
Appeal No. 2 of 2011

Attorney General of Kenya v Anyang’ Nyongo & 10 Others, Appeal No.1 of 2009
Mtikila v Attorney General of Tanzania, EAC] Reference No. 2 of 2007

Judgment

1. This is an appeal from the judgment of the First Instance Division dated 30th
November, 2011 in Reference No. 7 of 2010. Initially, there were two Appellants to
this appeal: Mary Ariviza and Okotch Mondoh. Subsequently, Miss. Ariviza chose
to withdraw from the case. She wrote a letter to that effect; but despite this Court’s
prompting and assistance, Miss Ariviza neglected to complete the requirements of
Rule 94 of this Court’s Rules of Procedure — whereupon the Court was left with no
option but to rule that Miss Ariviza had abandoned her appeal. Accordingly, her
appeal was dismissed on 21st June, 2013 - leaving only the second Appellant: Mr.
Okotch Mondoh, to continue with this appeal.

2. Out of the Appellants’ many grounds of appeal, contained in the Memorandum of
Appeal, the Parties mutually agreed the following two issues:

(i) Whether the First Instance Division arrived at its decision without considering
and /or appreciating the facts of the matter?
(ii) Whether that Court misinterpreted Article 6 (¢) and (e) of the EAC Treaty?

3. Inthe course of hearing the appeal — and especially so, as regards the Parties’ written
submissions (which were “highlighted” during the oral proceedings) - it became
quite evident that:

(a) only the first issue above (i.e alleged non-consideration of facts), was the real
bone of contention between the Parties;

(b) the second issue ( i.e. alleged misinterpretation of the Treaty), was largely
neglected and eventually abandoned.

4. In this regard, the transcript of the oral proceedings of 21st June, 2013 contain (at

page 14) the following unchallenged statement by the learned Counsel for the First
Respondent:
“Mr. Mbita: ...on the second ground for appeal that we had agreed to canvass before
your Lordships you will notice from the appellants’ submissions that they have more
or less abandoned it. There has been no attempt made by the appellant to demonstrate
how the court of first instance misinterpreted the provisions of the treaty; none
whatsoever. So, this appeal is entirely premised on appreciation or mis-appreciation
of facts”.

5. Accordingly, the gravamen of this appeal now rotates on but one issue only, namely:
whether the First Instance Division considered the Appellants’ evidence before
arriving at its judgment; and, if it did, whether it gave that evidence appropriate
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appreciation? In her submission, learned counsel for the Appellants (Mrs. Madahana)
narrowed down this issue to one specific matter of evidence, namely: whether the First
Instance Division of this Court did consider the fact that there was a petition before
the Interim Independent Constitutional Dispute Resolution Court (“IICDRC”) of
Kenya touching on the referendum. That was the sole issue for determination by
this Appellate Division of the Court. This remained the sole issue — even though at
one stage, the same counsel seemed to open wide the issue in contention. Such was
the case when in her supplementary submission (i.e. Reply to the First, and Second
Respondents’ submissions) dated 4th April, 2013, she seemed to allege that the First
Instance Division “failed to take into account the facts, evidence and law”. Clearly,
this was an overstatement; one without any foundation whatsoever. We will let it rest
at that.

That being the case, what then was the fact which the Court failed to consider or,
alternatively, to appreciate? According to their record of appeal (as repeated in their
written submissions of 14th March, 2013, at p.3) the Appellants

“feel aggrieved that the Court of First Instance failed to look at the evidence supplied
by the Appellants ...which clearly showed that there is a pending petition that was left
undetermined [by the ICDRC”] before and after the promulgation [of the Constitution
of Kenya]. Neither did the Court make a finding as to the evidence given in support of
the first issue before it and which it was legally bound to do, thus occasioning a failure
of justice.”

In this regard, the Appellants conceded that the First Instance Division did, indeed,
raise and address the issue of ICDRC's determination of Interim Application No.
3 of 2010. However, they emphasized that the Division then incorrectly ruled that
IIDRC had conclusively determined that issue by dismissal of the petition for want
of prosecution. The Appellants challenge that factual finding of the First Instance
Division. They assert, instead, that IICDRC merely marked the case as SOG (i.e.
“stood over generally”).

In this Court’s view, it is quite evident that the appeal before us raises a single question,
but with two limbs: one simple limb; and one complex one. The simple one is this:
Did the First Instance Division address the matter of the Interim Application, No.
3 of 2010, which was before the IICDRC? That is purely a question of fact. All
that this Appellate Division of the Court needs to do is to carefully examine the
Judgment and the relevant Record of the proceedings of the First Instance Division,
to discover whether or not that issue was entertained by the First Instance Division.
In undertaking that examination, this Court would of necessity be exploring the
factual terrain that was traversed by the First Instance Division.

In doing so, however, the Appellate Division has to tread gingerly and with
circumspection. It must not dig overly deep into the underlying facts of the case. It
can only deal with the “facts” of what happened at the First Instance Division. What
was the First Instance Division presented with? What were the issues before it? How
did it handle them? What were its findings, conclusions and rulings - as set out in
their Judgment? These are the kinds of “facts” (i.e considerations) that the Appellate
Division takes into account on appeal. To go beyond that and attempt to reconstruct
the evidence underlying the Appellants’ case — and, especially, so as that evidence was
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10.

11.

12.

presented and played out before the municipal courts and tribunals in Kenya, is not

for this Appellate Division to probe into. That is the complex question we referred to

above.

But first, in dealing with the simple question, then, we find that the matter of Interim

Application No. 3 of 2010 was indeed canvassed before the First Instance Division.

That Division did deal with that matter. It did so at two levels. First, it held that the

majority in the IICDRC had decided that since the Interim Independent Electoral

Commission (IIEC) had already published the final results of the Referendum, it

meant that the Constitution was going to be promulgated anyway; and that, therefore,

the IICDRC was now faced with a mere fait accompli.

Second, the IIDRC Judges unanimously concluded that they had no jurisdiction to

challenge the operationalisation of the new Constitution.

Given the factual nature of the issue before us, it will be necessary to look closely and

extensively at the impugned judgment of the First Instance Division. That judgment

recounts, among others, the following detailed facts:

o That the specific arrangements for the Constitutional Review process in Kenya
were set out in the Constitution of Kenya Review Act, No. 9 of 2008;

o That those arrangements were to culminate in a Referendum in which the
population of Kenya would vote for or against the proposed Constitution of 2010;

o That the Appellants (the then “Claimants”) challenged various aspects of the
conduct of the entire Constitutional Review process. In Miscellaneous Civil
Application No. 273 of 2010, Ariviza sought: (i) judicial review of the decision by
the Interim Independent Electoral Commission (IIEC) to publish the Referendum
result; and (ii) prohibition of the promulgation of the proposed Constitution.

« That the High Court found no jurisdiction to entertain the above Miscellaneous
Application - given the ouster of that jurisdiction by Sections 60-60A of the
replaced Constitution; but noted that Ariviza had already petitioned the IICDRC
as well, concerning the whole conduct of the Referendum - which petition was
still pending determination before the IICDRC;

o That on 19th August, 2010, the Appellants filed Petition No. 7 of 2010 against
the IIEC and Others, seeking a recount, an audit and a nullification of the
Referendum result — on the grounds that the conduct of the Referendum flouted
the law, had irregularities, and contained inaccuracies in the tallying of votes;

o That on 24thAugust, 2010, the Appellants filed with the IICDRC another
Application (No. 3 of 2010: arising from the above petition) seeking to suspend
the publication and promulgation of the Proposed Constitution, until the hearing
and determination of that Petition;

o That the IICDRC heard Application No. 3 of 2010 and decided:

(a) by a majority of 3 Judges, that even if IICDRC granted the interim orders
sought, such orders would be in vain for being based on an inchoate Petition,
because the requisite K.Shs.2 million security for costs had not been deposited
and, in those Judges’ opinion, it was now too late to deposit it within the
prescribed time. Thus, the IICDRC dismissed the Application; and

(b) by unanimity of all the Judges, that the IICDRC had been presented with a fait
accompli, in as much as the IIEC had already published a Gazette notice on
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13.

14.

15.

16.

23rd August, 2010 confirming the result of the Referendum as final;

- That on 13th September, 2010, the Applicants filed Reference No. 7 of 2010
before the EAC], followed by Application No. 3 of 2010 for a temporary
injuction to restrain and prohibit the Kenyan Authorities from legislatingand/
or implementing the new Constitution, until the hearing and determination
of the EACJ Reference;

- That on 23rd February 2011, the First Instance Division delivered its Ruling,
dismissing Application No. 3 of 2010; but with a finding that:

“from the totality of the facts disclosed by the affidavits and submissions of
the parties, there were bona fide serious issues warranting to be investigated
by this Court”

Having regard to the entire factual exposition presented above, the First Instance
Division made its determination of the matter, thus:
“The question of their Petition No. 7 of 2010 not having been heard and determined
on merit before the promulgation of the New Constitution has clearly kept nagging
the Claimants at all material times. Notwithstanding the Claimants’ complaint on the
matter, we take cognizance of the fact that the ICDRC by majority decision found,
while dealing with interlocutory Application No. 3 of 2010 for interim reliefs, that
there was no valid Petition. Whether that decision was right or wrong, the fact of the
matter is that it is a judicial decision”
Moreover, cognizant of the subtlety and complexity of the prayer before it, the First
Instance Division added the following definitive statement for emphasis;
“The material placed before us in this Reference reveals that the challenge posed
before this Court relating to the conduct and result of the Referendum was subjected
to the judicial process in Kenya, notably vide IICDRC Constitutional Petition No. 7
0f 2010. The Claimants herein have taken issue with IICDRC’s action of disposing of
the petition at interlocutory stage while dealing with Application No. 3 of 2010 which
was seeking interim reliefs pending the hearing of the Petition on merit. We note
from its Ruling of 26th August, 2010 that the IICDRC categorically stated that it was
well within the Attorney General’s and IIEC’s mandate to publish the final results.

In essence what the instant Reference is asking this Court to do, in the exercise of its

original jurisdiction, is to inquire into and review the decision of the IICDRC not

to hear the Petition on merit. With respect, we do not consider it to be within this

Court’s competence to do that. If we did so, we would in effect be sitting on appeal

over the subject IICDRC’s decision. We do, respectfully, decline the invitation to

inquire into and review the correctness or otherwise of ICDRC’s decision on Petition

No. 7 of 2010

It is quite evident, then, that the First Instance Division:

(1) was seized of the issue concerning the facts of this case;

(2) duly addressed that issue at great length and adequately — namely, by providing
an exhaustive recitation of and background to the facts; followed by reasoned
analysis of those facts (embracing the evidence, the affidavits, the submissions,
and the oral hearings);

(3) only then, did that Court finally conclude with its own findings and determination.
In particular, the First Instance Division was careful not to treat the facts that had
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17.

18.

19.

been presented before the Kenyan courts as if those facts were now before the First

Instance Division “on appeal”. The more reason then why this Appellate Division

cannot and must not revisit those same facts under the guise of an appeal.
To claim, therefore, as the Appellants seemed to do, that the First Instance Division
neither addressed nor appreciated the facts of their case, is erroneous and misconceived
- if not naughty and mischievous. In our view, the First Instance Division cannot be
faulted on those grounds. The judgment, as quoted in great detail above, speaks for
itself.
As to whether the First Instance Division appreciated the facts “correctly’, is quite
another matter. It is not for this Appellate Division to second-guess, let alone to
assess, the correctness or wrongness of the First Instance Division’s determination of
the facts of a Reference or Application before it. In our system, the Treaty in Article
23 (3), confers on the First Instance Division, exclusive jurisdiction to entertain and
determine the contentions of fact that are presented before it. Facts are the exclusive
preserve of that Division in its original jurisdiction. The Appellate Division has no
concurrent jurisdiction in the area of Facts. The latter’s jurisdiction is circumscribed
by the Treaty - in particular, by Article 35A of the Treaty.
From the totality of the foregoing, it is clear that the First Instance Division was
not only seized of the issue of Interim Application No. 3 of 2010; it did, indeed,
entertain it extensively. Its analysis of that issue is evident on the record. Its findings
and conclusions are equally evident. Now, whether those findings were “correct”
or “wrong’, is not for this Court to assess. Whether the First Instance Division’s
determination of the facts was right or wrong, is not appealable to this Division.
What is relevant and justiciable in this Division, is the issue of law — namely: Did
the First Instance Division reach its findings and conclusions judiciously, after due
consideration of the evidence; after taking into account only relevant (not irrelevant)
factors; and after exercising due analysis (not mere caprice)? On all these, there
was not even an attempt, let alone allegation, by the Appellants to discredit the
First Instance Division. In any event, we are satisfied that in reaching its findings
and conclusions in this case, the First Instance Division exercised its discretion
judiciously, not capriciously; and fairly, not unreasonably. Accordingly, even if for
arguments sake, those conclusions were wrong, they would not be reviewable by, nor
appealable to, this Appellate Division. In this connection, in our Judgment of 18th
August, 2010 in the case of Attorney General of Kenya v Anyang’ Nyongo & 10 Others,
Appeal No.1 of 2009 we made the following review principles patently clear:
“It is not the role of an appellate bench in a judicial review, to consider the substantive
merits underlying the grounds of appeal. Rather, the role of the appellate bench is to
review the propriety of the exercise of discretion by the trial judge on each ground of
appeal.
The question to ask, in respect of each ground is: whether the trial judge in reaching
his decision, did so on the basis of a proper, judicious exercise of his discretion?
Did he arrive at the decision after a judicious process rooted in dispassionate and
empirical analysis of the facts and the law; or merely on a flight of fancy, unanchored
in any sound basis?
If the judge applied the empirical process, it matters not that he arrived at the “wrong”
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20.

21.

22.

decision, unless such decision was plainly wrong. If, on the other hand, the judge
engaged only in the fanciful or the whimsical, then it matters little that he arrived at
the “right” conclusion, to the extent that the process and procedure was plainly and
patently misconceived, irregular, unjust and wrong.”

Next, we consider the more complex question (mentioned above) of whether in
this appeal, this Division can and should deal with the facts of this case? First, and
foremost, the East African Court of Justice (EAC]) is not a Court of Appeal vis- a- vis
decisions of the municipal courts and tribunals of the Partner States. Neither the First
Instance Division, nor this Appellate Division, has jurisdiction to review the judicial
decisions and judgments of those municipal courts and tribunals. This is because of
at least two primary reasons. Under Articles 27 (1) and 30 of the EAC Treaty, the
initial jurisdiction of the EACJ pertains only to the interpretation and application
of the provisions of the Treaty. Indeed, Article 27 (2) makes it crystal clear that the
wider “appellate” jurisdiction for the EAC] over decisions of the municipal courts
and tribunals of the Partner States, will be determined by the Council of Ministers
only at “a suitable subsequent date”, for which the Partner States “shall conclude a
Protocol to operationalise the extended jurisdiction”

Secondly, and equally importantly, the respective causes of action in the present case
are quite distinct. In the Kenyan courts; including the IICDRC, the cause of action
was the alleged lack of propriety of the Constitutional process for promulgating
the new Constitution of the Republic. In particular, the complaint was the alleged
non- observance of the electoral Procedure for presenting the Constitution to the
Referendum as set out in the Constitution of Kenya Review Act, No. 9 of 2008. In
effect, the complaint was tantamount to an electoral petition before the IICDRC.
Before this Court, however, the cause of action is totally different — namely: alleged
violation, infringement and breach of Article 6 (¢ ) and (d), and Article 7 (2) of
the EAC Treaty - in effect, a violation of a Partner State’s Treaty obligations and
undertakings to ensure adherence to the Rule of Law in its territory. Clearly, then,
the matter before this Court cannot, and must not, be treated as an appeal of the
electoral petition which formed the judicial process that took place in the Kenyan
courts. Accordingly, the First Instance Division was right in holding, as it did, that
it had no jurisdiction to review the decisions of the Kenyan courts in this matter.
Indeed, even the Kenyan High Court declined jurisdiction, and left the matter to the
IICDRC, pursuant to Sections 60 — 60A of the replaced Constitution of Kenya. To
that extent, the underlying facts of this instant case as presented before the Kenyan
courts, are not unlike those of the case of Mtikila v Attorney General of Tanzania,
Reference No. 2 of 2007, in which this Court declined jurisdiction on the grounds that
the Application, being in the nature of an election petition, was more in the province
and domain of the High Court of Tanzania, and not of this Court.

The jurisdiction of the Appellate Division to entertain appeals proferred from the First
Instance Division, is governed by provisions of the EAC Treaty: and in particular, by
Article 35A of the Treaty (and Rule 77 of the EAC]J Rules of Procedure). That Article
provides as follows:-

“35A. An appeal from the judgment or any order of the First Instance Division of the
Court shall be to the Appellate Division on -
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23.

24.

25.

26.

27.

(a) points of law;

(b) grounds of lack of jurisdiction; or

(c) procedural irregularity”

Rule 77 of this Court’s Rules of Procedure is an exact replica of the wording of Article
35A above. It is quite clear from the above-quoted language, that appeals from the
First Instance Division to this Appellate Division are allowed and are possible only
on points of law (not fact). [For avoidance of doubt, no issue arises in the instant
case — and none was argued - regarding “lack of jurisdiction” under paragraph (b),
nor “procedural irregularity” under paragraph (c) of Article 35A].

This Court has had occasion to pronounce itself on the question of appeals on points
of law, excluding facts. In the recent case of Alcon International Limited v Standard
Chartered Bank of Uganda & Others. EACJ Appeal No. 2 of 2011 (Judgment of 16th
March, 2012) this Appellate Division stated unequivocally that:

“The Appellate jurisdiction of this Division is derived from the Treaty. It is evident
from Article 35A above that matters of fact are in principle the exclusive province of
the First Instance Division. Consequently, prospective appellants to this Division of
the Court should bear in mind Article 35A and Rule 77 of the Rules of Procedure
when lodging appeals”

In the Alcon case referred to above, the issue in contention was one of mixed law-
and-fact. The parties disagreed as to who were the Parties to the litigation in the
Supreme Court of Uganda. This Court held that:

“This is a question of mixed law and fact which cannot be resolved by the Appellate
Division of this Court... This is a disputed matter of fact and the court below [i.e
First Instance Division] did not make a finding. With respect, we of the Appellate
Division cannot make findings of fact on appeal”

We are satisfied that, as with the Alcon case (supra), the instant case involves a
contention of fact, namely: Whether there was or there was no constitutional petition
pending before the IICDRC. That is purely a question of fact - the assessment of
which is, under Article 23 (3) of the Treaty, a preserve of the First Instance Division
from which no appeal lies to this Appellate Division. To do otherwise would be to ask
the Appellate Division to probe deep into the underlying facts of the case — including
those facts as they played out in the Kenyan courts. Such a scenario might call for
rehearing the evidence afresh; perhaps even recalling witnesses; and, then, making
determinations of its own findings of fact. Clearly, that is not what was intended
for the Appellate Division, nor envisaged under the legislative architecture of Article
35A of the EAC Treaty.

In this regard, the Treaty’s exclusion of matters of fact from issues that may be appealed
to the Appellate Division, is neither unique nor abnormal. Similar arrangements
of that kind abound in all the municipal jurisdictions of the EAC Partner States.
For example, the Judicature Act of Uganda (Cap. 13 of the Laws of Uganda, Revised
Edition of 2000) provides, in Sections 5 and 6, for the appellate jurisdiction of the
Supreme Court. In civil matters, appeals to the Supreme Court from judgments
originally emanating from magistrates courts, are allowed only on points of law of
great importance or which are in the interests of justice (Section 6 (2) ). In criminal
matters, appeals to the Supreme Court are generally allowed only on points of law,
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28.

29.

30.
31.

except where the offence is punishable by a sentence of death (Section 5). In Kenya,
comparable rules apply in Articles 163, 164 and 165 of the new Constitution of 2010;
as well as in Sections 15 through 24 of the Supreme Court Act of 2011 (Cap. 9A).
In this connection, Article 163 (4) of the Constitution provides that:
“(4) Appeals shall lie to the Supreme Court --
(a) as of right in any case involving the interpretation of this Constitution; and
(b) in any other case in which the Supreme Court, or the Court of Appeal, certifies
that a matter of general public importance is involved...”
Similarly, Sections 15 and 16 of the Supreme Court Act, provide for appeals to the
Supreme Court, but only: with the leave of the Supreme Court (Section 15); and only
where the Supreme Court is satisfied that the appeal is in the interests of justice -
that is to say, if the appeal involves a matter of general public importance or reveals
substantial miscarriage of justice (Section 16).
Other examples, at a lower judicial level, include the Tax Appeals Tribunal of Uganda,
whose decisions are appealable to the High Court, but only on points of law. The
same formula exists in Kenya — where an identical rule is applied to decisions of a
multitude of Tribunals, including the Business Premises Tribunal, Rent Restriction
Tribunal, National Environmental Tribunal, National Tax Tribunal, and the Public
Procurement Tribunal.
In the result, the appeal is dismissed against the remaining sole Appellant.
As regards the costs of this appeal, and of the Reference as a whole, the Court is
satisfied that this entire litigation was in the best traditions of the public interest of
the general public of not only Kenya, but of East Africa as a whole. The Appellants
were registered voters and accredited polling agent/observer — one in the Westlands
Constituency of Nairobi; the other in Nangoma Location of Busia District, Kenya.
Clearly, their judicial odyssey in pursuing this important Constitutional-cum-Rule
of Law matter was motivated, not by their own personal (let alone selfish) ends, but
by the overarching interest of the public good.

We, therefore, order each party to bear its own costs in this matter.

%%



East African Court of Justice - Appellate Division
Appeal No. 4 of 2012

Legal Brains Trust (LBT) limited And The Attorney General of the Republic of
Uganda

Appeal from the Judgment of the First Instance Division before: Busingye PJ, M.S.

Arach-Amoko, DPJ, J. Mkwawa, ].B. Butasi and I. Lenaola JJ, dated 30th March 2012 in

Reference No.10 of 2011

Before: H.R. Nsekela, P; PK. Tunoi, VP; E.R Kayitesi, L. Nzosaba, ].M. Ogoola, JJA
May 19, 2012

Basic requirements of lodging a reference- Advisory opinions- Locus standi - Cause of
action - Hypothetical cases- Whether there was a real dispute for adjudication.

Articles 30 and 36 of the Treaty — Rules: 1(2) and 24 of the East African Court of Justice
Rules of Procedure, 2010.

Following conflicting interpretations of Article 51 (1) of the Treaty Establishing the
East African Community, the Rt. Honorable the Speaker of the Parliament of Uganda
requested the Attorney General of the Republic of Uganda to seek an Advisory
Opinion from the East African Court of Justice. The Attorney General did not seek
the Advisory Opinion but gave a written legal opinion to the effect that Article 51
(1) prescribed a limit of two terms of 5 years each for every elected Member of the
East African Legislative Assembly. Subsequently, the Applicant/Appellant lodged
a “Reference” in the First Instance Division of this Court, seeking that Courts
interpretation of Article 51 (1).

Judgment was delivered on 3rd April and being aggrieved, the Appellant lodged this
appeal claiming inter alia that the learned justices of the First Instance Division erred
in their interpretation and occasioned a miscarriage of justice.

Held:

1)

2)
3)

4)

The question raised in the instant case before this Court, was clearly hypothetical,
academic, abstract, conjectural and speculative. It should not have been entertained
by the Court below.

The Applicant/Appellant’s case lacked all the basic material requirements of lodging
a reference under Article 30 of the Treaty;

The Applicant/Appellant being a “legal/natural” person, lacked the standing to seek
an Advisory Opinion under Article 36 of the Treaty.

The matter lacked any underlying factual situation capable of giving rise to any real
dispute. For the Court to entertain any such matter, would amount to entertaining
the academic, the abstract and the speculative -with all the attendant abuse of the
court process.



238

East African Court of Justice Law Report 2012 - 2015

5) There was no proper reference under Article 30 nor a request for an Advisory Opinion
under Article 36; nor is any real dispute in this matter, the judgment of the Court
below was vacated as being moot.

Cases cited:

Aetna Life Ins. Co. v Haworth, 300 U.S. 227

Alhaji Yar’adua & Anor.v Alhaji Abubakar & Ors, Nigerian Weekly Reports, SC 274/2007,
Supreme Court of Nigeria

C.D. Olale v G. o. Ekwelendu (1989) LPELER-SC, 54/1988, the Supreme Court of Nigeria
Muskrat -v-United State, 219, U.S. 346 (1911)

Re Pacific R. Commission, 32 fed. 241, 225 the USA Supreme Court

Robards v Insurance Officer [1983] ECR 171 Case 149/82

Societe d’'importation Edouard Leclerc-Siplec v TFI Publicite SA and M6 Publicite SA
-Reference for a preliminary ruling -Case C -412/93, European Court Reports 1995
Steel Co. aka Chicago Steel & Picking Co. v citizens for a better Environment, 532 U.S.
83 (19938)

Union Bank of Nigeria v Alhaji Bisi Edionseri (1988) 2 NWLR (pt. 74) 93

Judgment

Background

1. This appeal arises from the decision of the First Instance Division given on 30th
March 2012 by which the court dismissed a Reference 15th dated and lodged in that
Court on December 2011 by the appellant, Legal Brains Trust (LBT) Limited.

2. 'The Appellant describes itself in the Reference as a company limited by guarantee
incorporated under the Companies Act of Uganda. One of its objects is to defend and
promote rule of law access justice, human rights, democracy and good governance
through effective use of existing mechanism at the domestic and international level
while the respondent is the Principal Legal Adviser of the Government of Uganda.

3. 'The Reference which was brought under Articles 23, 27 and 30 of the Treaty for the
Establishment of the East African Community (the Treaty) and Rules 1(2) and 24 of
the East African Court of Justice Rules 2010 sought the interpretation of Article 51(1)
of the Treaty which provides that: “Subject to this article, an elected member of the
assembly shall hold office for five years and be eligible for re-election for a further
term of five years”

4. The circumstances giving rise to this appeal can be stated quite simply and briefly.
Following the conflicting interpretations of Article 51 (1) of the Treaty Establishing
the East African Community (“the EAC Treaty”), the Rt. Honorable the Speaker
of the Parliament of Uganda wrote a letter requesting the Attorney General of the
Republic of Uganda to seek an Advisory Opinion from the East African Court of
Justice (“EACJ), pursuant to Article 36 of the EAC Treaty. The Attorney General did
not seek the requested Advisory Opinion. Instead, he responded with a written legal
opinion of his own on the matter -to the effect that Article 51 (1) prescribes a limit
of two terms of 5 years each for every elected Member of the East African Legislative
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Assembly (“EALA”).

Thereupon, somehow the Applicant (now Appellant) surfaced as an “aggrieved”

party; and lodged a “Reference” in the First Instance Division of this Court, seeking

that Court’s interpretation of Article 51 (1) of the Treaty. The First Instance Division
obliged; and, in its judgment of 3rd April 2012, opined that, indeed, the words “eligible
for re-election for a further term of five years” appearing in Article 51 (1), limits an

EALA Member’s elected tenure to two terms of 5 years each, for a total of 10 years.

Aggrieved by the judgment of the First Instance Division, the Appellant lodged this

appeal to this Appellate Division, citing the following seven grounds of appeal:

(i) The learned justices of the First Instance Division erred in law in holding that
isolating and giving the words in issue their ordinary meaning is against the
principle that the Treaty shall be interpreted in good faith and in so holding
reached a wrong conclusion in law and occasioned a miscarriage of justice.

(ii) The learned justices of the First Instance Division erred in law when interpreting
the terms of the Treaty in context held that because the words “further term” have
a definite period of time attached to them, there can be no other terms thereafter
and in so doing occasioned a failure of justice.

(iii) The learned justices of the First Instance Division erred in law in failing to
make a finding on arguments on non consecutive terms which would render the
conclusion arrived at absurd, against the intentions of the framers and therefore
offending the rules of treaty interpretation.

(iv) The learned justices of the First Instance Division erred in law when they
construed examples of ordinary meaning of the phrase in issue as an attempt by
the appellant to rely on such examples as legal authorities, and therefore failed to
consider the ordinary meaning given to the phrase in issue thereby going against
a rule of treaty interpretation and occasioning a failure of justice.

(v) The learned justices of the First Instance Division erred in interpretation when
they equated the use of the word “shall” in Article 51 (1) to use of the same word
in Article 25 (1) and 68 (4) of the Treaty and came to the conclusion that Article
51 (1) creates a fixed term in the same way Articles 25(1) and 67(4) do and in so
finding went against the intention of the framers of the Treaty.

(vi) The learned justices of the First Instance Division erred in law in interpreting
the word “tenure” to include disqualification after having clearly held that tenure
means the period when one is holding an office and in so doing occasioned a
failure of justice.

(vii) The learned justices of the First Instance Division erred in law when they failed
to make a finding that letter “all is not limited to one meaning and in the context
of the sentence could not import the meaning arrived at”

At the hearing of the appeal, the Court held a scheduling conference with all the

counsel present-in which it was agreed to collapse all the seven grounds of appeal into

one ground only-namely: Whether the learned judges of the First Instance Division
erred in their interpretation of Article 51 (1) of the EAC Treaty? Nonetheless, in
order to properly address ourselves to that specific ground of appeal, it was necessary
to clear our minds as to how and why this matter came before this Court in the first
place; and, in particular, whether (given the standing of the Parties) the matter was
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properly before us; and whether the Court may entertain the matter and adjudicate

upon it at all? In this regard, two fundamental points of law need to be addressed /

clarified:

(1) Whether the Applicant/Appellant had locus standi to bring this matter before this
Court under Article 30 or Article 36 of the EAC Treaty?

(2) Whether the matter involved a real “dispute” that was capable of being adjudicated
by a court of law; or whether it was merely a speculative reference?

In the following paragraphs of this judgment, we consider the issue of jurisdiction

under Article 30 of the Treaty; locus standi under Article 36 of the Treaty; and the

speculative nature of the purported “Reference”.

References under Article 30 of the Treaty

8.

10.

This instant Reference was lodged under Articles 23, 27 and 30 of the EAC Treaty
and Rules 1(2) and 24 of the East African Court of Justice Rules of Procedure (2010).
Among the Treaty Articles, Article 30 is the one which confers jurisdiction on this
Court to determine references lodged by legal and natural persons, such as the
Appellant, who are resident in the Partner States. Paragraph 1 of that Article states as
follows:

Subject to the provisions of article 27 of this Treaty, any person who is resident in
a Partner State may refer for determination by the Court, the legality of any Act,
regulation, directive, decision or action of a Partner State or an Institution of the
Community on the grounds that such Act, regulation, directive, decision or action is
unlawful or an infringement of the provisions of this Treaty... JJ

From a reading of that provision, it is clear that under Article 30, the cause of action
must be founded on the failure of a Partner State or an Institution of the Community
to apply the Treaty. In the instant case, the Appellant did not complain of any failure
in the application of the Treaty, neither by a Partner State nor by an Institution of the
Community. He alleged that, in reply to a request by the Speaker of the Parliament
of Uganda for the Respondent (Attorney General of Uganda) to seek an advisory
opinion from this Court, the Respondent declined to forward the request and,
instead, interpreted the Treaty himself. The Appellant averred that the fact of the
Respondent’s advising the Speaker on the interpretation of Article 51 (1), constituted
an infringement of the Treaty.

Article 30 of the Treaty opens the doors of this Court to any legal or natural person
who is resident in the Community and who wishes to challenge the legality of an
Act, regulation, directive, decision or action of a Partner State or an Institution of the
Community. In the instant Reference, no Act, regulation, directive, decision or action
was ever alleged to have been made or taken by the Republic of Uganda in violation
of the Treaty. No “illegality” of any such decision or action was cited or even alluded
to. No Article of the Treaty was mentioned as having been infringed by the Partner
State. The only allegation on which the so called Reference is founded, is the advice
that the Attorney General gave to the Speaker of the Parliament of Uganda on the
interpretation of Article 51 (1) of the Treaty. However, legal advice tendered by the
Attorney General of Uganda to institutions of the Republic of Uganda (such as the
Parliamentary Speaker), is not in itself a justiciable or actionable matter before this
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11.

Court. After all, the Attorney General is, under the Constitution of Uganda, the Chief
Legal Advisor to the Government of Uganda. To that extent, the giving of legal advice
by the Attorney General would, on the face of it, appear to be the sort of decision or
action that is contemplated under Article 30 (3) to be “reserved” to an institution (the
Office of the Attorney General) of a Partner State. [In any event, whatever advice the
Attorney General tenders may be taken or declined by the advice].

In consequence, we find that the Appellant did not fulfill the necessary requirements
for lodging a Reference in this Court under Article 30 of the Treaty.

Accordingly, there was no reference at all that this Court could properly entertain or
adjudicate upon under Article 30 of the Treaty.

Advisory Opinion under Article 36 of the Treaty

12.

13.

14.

15.

The Rt. Honourable the Speaker of the Parliament of Uganda in her letter AP
11/161/01 of 25th August 2011, requested the Honourable Attorney General of
Uganda, in accordance with Article 36 of the Treaty, to:

“seek an advisory opinion on the interpretation of Article 51 (1) [of the EAC Treaty]
from the East African Court of Justice.

That request, if adhered to, would have enabled recourse to this Court through
the second available method by which this Court is approached. In the event, the
Attorney General chose not to access this Court via the advisory opinion method
of Article 36. He chose, rather” to tender his own legal opinion on the matter.
Thereupon, the Applicant/Appellant chose to access this Court, but through the first
method of recourse -namely, a Reference brought pursuant to Article 30 of the Treaty.
The requirements and procedure for lodging a Reference under Article 30 have been
discussed in detail elsewhere in this Judgment. In what follows, we will consider the
requirements and process that would have been necessary for requesting an advisory
opinion under Article 36 of the Treaty. Paragraph 1 of that Article provides as follows:
“1. The Summit, the Councilor a Partner State may request the Court to give an
advisory opinion regarding a question of law arising from this Treaty which affects
the Community, and the Partner State, the Secretary General or any other Partner
State shall in the case of every such request have the right to be represented and take
part in the proceedings.”

First, the request for an advisory opinion is initiated by either the Summit of the
Heads of State/Government, or the Council of Ministers of the Community, or
alternatively by a Partner State of the Community. It is thus evident from this process
that legal or natural persons -such as the Applicant/Appellant in the instant case -are
excluded from requesting an advisory opinion from the Court.

Second, when a request for an opinion is properly made under Article 36 of the Treaty,
the Partner State in question, the Secretary General of the East African Community;,
and all other Partner States “have the right to be represented and to take part in the
proceedings” -see Article 36 (1). For this reason, Article 36 (3) stipulates that:
“Upon receipt of the request under paragraph 1 of this Article, the Registrar shall
immediately give notice of the request, to all the Partner States, and shall notify them
that the Court shall be prepared to accept, within a time fixed by the President of the
Court, written submissions, or to hear oral submissions relating to the question”

241



242

East African Court of Justice Law Report 2012 - 2015

16.

17.

Third, and even more significantly, under Rule 75 of the EAC] Rules of Procedure

2010, a request for an advisory opinion is required to be lodged in and be entertained

only by the Appellate Division of this Court. That Rule provides in relevant parts, as

follows:

“75. (1) A request for an advisory opinion under Article 36 of the Treaty shall be
lodged in the Appellate Division ...

(2) ... the Registrar shall immediately give notice of the request to all the Partner
States and the Secretary General.

(3) The Division may identify any person likely to furnish information on the question
and shall direct the Registrar to give notice of the request to such person.

(4) The Registrar shall in the notice ... invite the Partner State, Secretary General and
such other person to present written statements on the question ...

(5) ... the Registrar shall send a copy of each such written statement to the Parties
mentioned in sub-rule (4) for comments...

(6) the Division shall decide whether oral proceedings shall be held ...

(7) ...

(8) The Division shall deliver its advisory opinion in open court...

It is quite evident, therefore, that the procedure for seeking and prosecuting an

advisory opinion in this Court was not at all contemplated by either the Applicant or

the Respondent -let alone pursued -in this instant case; and no argument has been

made, or claim attempted to that effect. Accordingly, the purported case that was

brought before the First Instance Division under the guise of a Reference, had no

basis or standing whatsoever to be lodged, to be entertained and to be adjudicated in

that Court.

Hypothetical Speculative Case

18.

19.

20.

It is also crystal clear that in the circumstances of this matter, the advisory opinion
approach should have been the proper approach to pursue for the resolution of the
instant matter. This is so because the reference that was filed in the First Instance
Division was utterly deficient and improper as a Reference under Article 30 of the
Treaty. Quite apart from the incapacity of the Applicant -a legal person -to lodge and
prosecute a matter which under Article 36 (which can and should under that Article
be initiated and prosecuted only by the Summit or the Council or a Partner State), the
matter brought by the Applicant was not a “dispute”, strictu sensu.

In this regard, it is a cardinal doctrine of our jurisprudence that a court of law will
not adjudicate hypothetical questions -namely, those concerning which no real, live
dispute exists. A court will not hear a case in the abstract, or one which is purely
academic or speculative in nature ~about which there exists no underlying facts in
contention. The reason for this doctrine is to avoid the hollow and futile scenario of a
court engaging its efforts in applying a specific law to a set of mere speculative facts.
There must be pre-existing facts arising from a real live situation that gives rise to, for
instance, a breach of contract, a tortuous wrong, or other such grievance on the part
of one party against another. Absent such a dispute, the resulting exercise would be
but an abuse of the court’s process.

A couple of cases from the European Court and the Supreme Court of Nigeria,
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representing, respectively, the international and the municipal dimension of this

phenomenon, will help demonstrate the importance and application of this doctrine:

(1) In its judgment of 9 February 1995, the Sixth Chamber of the European Court in

Societe d’'importation Edouard Leclerc-Siplec v TFI Publicite SA and M6 Publicite
SA -Reference for a preliminary ruling -Case C -412/93, European Court Reports
1995 Page 1-00179, the Court held that:
“12 The Court has nonetheless considered that, in order to determine whether it
has jurisdiction, it is necessary to examine the conditions in which the case has
been referred to it by the national court. The spirit of cooperation which must
prevail in preliminary ruling proceedings requires the national court to have
regard to the function entrusted to the Court of Justice, which is to contribute to
the administration of justice in the Member States and not to give opinions on
general or hypothetical questions judgments in Case 149/82 Robards v Insurance
Officer [1983] ECR 171 and Meilicke.”

(2) Similarly, in its judgment of 3 February 1983, the Third Chamber of the European

Court in the Robards v Insurance Officer case (supra), the Court in a preliminary
ruling held that:
“19 However, the task assigned to the Court by Article 177 of the EEC Treaty
is not that of delivering opinions on general or hypothetical questions but of
assisting in the administration of justice in the Member States. In this case,
therefore, the interpretation of the provision in question should be confined to
the case which is before the national court, namely that of a divorced spouse who
has not remarried and is carrying on a professional or trade activity. It would be
for the Commission and the Council to take the necessary measures in order to
amend the provision in question if it appeared that such an amendment were
necessary in order to enable other cases to be satisfactorily resolved”

(3) In C.D. Olale v G. o. Ekwelendu (1989) LPELER-SC, 54/1988, the Supreme Court
of Nigeria held as follows:

3rd “The issue formulated by the appellant set out above is a hypothetical question
and has not been given a nexus with the matters in the instant appeal. This Court
has on several occasions declared and emphasized that the 1974 Constitution which
established it has not conferred on it jurisdiction to deal with hvpothetica/, academic
or political questions. So the Supreme Court does not deal with or determine
hypothetical questions and will not in this judgment, answer the question posed in
the issue for determination.”

(4) In like manner, the Supreme Court of Nigeria in Alhaji Yaradua & Anor.v Alhaji
Abubakar & Ors, Nigerian Weekly Reports, SC 274/2007, held that:

“The continued prosecution of this appeal by the appellants in view of available
undisputed facts is clearlv academic having been overtaken by events and,
therefore, constituted a gross abuse of judicial process: Agwasim v Ojichie (2004)
All FWLR (pt. 212) 1600 (2004) 10 NWLR (pt. 882) 613. One may ask -what
kinds of order do the appellants want from this Court, now that the trial has been
wholly completed and judgment delivered? Nothing, if I may answer. It is an
abuse of process of court for a plaintift to re-litigate an identical issue which had
been decided again him: Onyeabuchi v LNEC (2002) FWLR(Pt.103) 453, (2002)
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21.

22.

23.

8 NWLR(Pt. 769) 417 at 443. So also where proceedings which were viable when
instituted have by reason of subsequent events become inescapably doomed to
failure as has this case. Merely withdrawing the appeal would have served the
appellants from this situation.

The Appeal is clearly lifeless, spent, academic, speculative and hypothetical: Union

Bank of Nigeria v Alhaji Bisi Edionseri (1988) 2 NWLR (pt. 74) 93; Ekwelendu (1989)

4NWLR (Pt. 115) 326

Similarly, the US Supreme Court has considered at length this same issue of speculative

cases. The following examples will suffice:

(1) In Re Pacific R. Commission, 32 fed. 241, 225 the USA Supreme Court asserted
that the US Constitution confers jurisdiction only in “cases and controversies”, a
position underlined again in Muskrat -v-United State, 219, U.S. 346 (1911), thus:
“thatjudicial power,as we have seenit, is the right to determine actual controversies
arising between adverse litigants, duly instituted in court of proper jurisdiction ...
(r) his attempt to obtain a judicial declaration of the validity of the act of congress
is not presented in a lease’ or controversy’ ... under the Constitution of the United
States...

The same line of judicial reasoning recurs in a much later decision, Steel Co. aka
Chicago Steel & Picking Co. -v-citizens for a better Environment, 532 U.S. 83 (1998)
in which the U.S Supreme Court thus stated;

“Article 111 (2) of the Constitution extends the judicial power’ of the United States
only to ‘Cases’ and controversies. We have always taken this to mean cases and
controversies of the sort traditionally amenable to and resolved by the judicial
process.”

(2) In the Muskrat case, the Supreme Court observed that in the famous case of
Marbury v Madison, Marshall CJ
It... was careful to point out that the right to declare an act of Congress
unconstitutional could only be exercised when a proper case between the
opposing parties (was) submitted for judicial determination ..”

(3) In the case of Aetna Life Ins. Co. Vs Haworth, 300 U.S. 227, the Court defined

justiciable controversy as being distinct from:
“a difference or dispute of a hypothetical or abstract character; from one that is
academic or moot -one that is definite and concrete, touching the legal relations of
parties having adverse legal interest, ... real and substantial controversy admitting
specific relief through a decree of a conclusive character, was distinguished from
an opinion advising what the law would be upon a hypothetical state of facts”

In the instant matter, it is not contested at all that there was:

(a) no EALA election conducted in the Ugandan Parliament;

(b) no campaigns or contest for any such election; and

(c) no candidate(s) refused or stopped from contesting any such election, on the
grounds of any expired term limit.

At best, what happened was mere speculation that the above scenario was likely

to happen in the yet uncalled, un-announced elections. Such set of speculative

circumstances produces not an “aggrieved” party”; nor, indeed, a real “dispute” that
is justiciable in our courts of law.
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24. In summary, the question raised in the instant case before this Court, was clearly
hypothetical, academic, abstract, conjectural and speculative. It should not have been
entertained by the Court below. We decline to

Conclusion

25. From all the considerations discussed above, it is quite evident that:

(a) The matter brought to this Court by the Applicant/Appellant, lacked all the basic
material requirements of lodging a reference under Article 30 of the Treaty;

(b) The Applicant/Appellant being a “legal/natural” person, not only lacks the
standing to seek an Advisory Opinion under Article 36 of the Treaty; but, indeed,
did not contemplate nor even advert to the possibility of doing so;

(c) The matter brought before this Court lacked any underlying factual situation
capable of giving rise to any real dispute. For the Court to entertain any such
matter, would amount to entertaining the academic, the abstract and the
speculative -with all the attendant abuse of the court process.

26. In the result, this Court declines to entertain and adjudicate this matter. As there was
no proper reference under Article 30; nor a request for an Advisory Opinion under
Article 36; nor indeed, any real dispute in this matter, the judgment of the Court
below is vacated as being moot. We make no order as to the costs of this Appeal and
those in the Court below.

It is ordered accordingly.
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East African Court of Justice — First Instance Division
Application No 1 of 2012

Arising from Reference No. 1 of 2010
Hon. Sam Njuba And Hon. Sitenda Sebalu
And

Application No 2 of 2012
Arising from Reference No. 1 of 2010

Electoral Commission of Uganda And Hon. Sitenda Sebalu

Prof. Dr. John Eudes Ruhangisa, Registrar, Taxing Officer
February 12, 2013

Consolidation of cases - Discretion- Extension of time for filing bills of costs - Formal
notification of withdrawal of instructions to an advocate- No inordinate delay - Whether
the right to file a bill of costs was forfeited.

Rules: 8,10, 14, 17(1) and Rule 2(2) of the Second Schedule: Taxation of Costs of the
East African Court of Justice Rules of Procedure, 2010.

In its judgment of 30th June, 2011 in Reference No. 1 of 2010, the court struck off
the two Respondents herein from the suit. The Court directed that the Applicant
should pay their costs. When the Applicants came to file their bills of costs, they and
found that the Respondents had filed letters asking the Registrar not to accept bills of
costs from them as the 21 days prescribed in Rule 2(2) had elapsed. Counsels for the
Applicants herein then filed applications for extension of time within which to file
their bills of costs.

Hon. Sam Njuba was represented by Victoria Advocates and Legal Consultants while
the Electoral Commission was represented by the Attorney General of Uganda and
the Electoral Commission Legal Department. The Respondent was represented by
Bakiza & Company Advocates and Semuyaba Iga & Company Advocates.

Hon. Sitenda Sebalu wrote letters to Hon. Ogalo care of Victoria Advocates and Legal
Consultants, and to The Secretary Electoral Commission of Uganda dated 27th July,
2011 and 10th October, 2011 respectively requesting for bills in this matter. Thereafter
his advocates proceeded to inform the court of the written request made by their
client.

The bill was filed by the firms of Bakiza & Company Advocates and Semuyaba Iga
& Company Advocates. The bill was taxed by the Registrar at the sum of USD 105,
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068.20 payable to Hon. Sitenda Sebalu by The Attorney General of Uganda and The
Secretary General of the East African Community.

The two applications were consolidated as they arose from the same matter, involved
the same respondent, raised same issues and sought the same orders.

On 28th of March, 2012 the Respondent herein filed affidavits in support but this was
out of time.

Held:

1)

2)

3)

4)
5)

Any change of representation in a matter must be brought to the attention of the
court and parties by notification. The letters written by Hon. Sitenda Sebalu are
procedurally improper and not binding as he had instructed firms of advocates to
represent him in this matter and he had not withdrawn instructions or formally
notified this court and parties of withdrawal of instructions.

There was no proper service of the demand letters dated 27th July, 2011 and 4th
October, 2011 on the 1st Applicant nor was there proper service of the letters dated
11th October and 4th November 2011 on the 2nd Applicant.

A party who fails to lodge a bill of costs within 21 days of receiving a request from
the party liable does not forfeit his right to file a bill as the Registrar can still exercise
his discretion to extend such time upon the party showing reasonable cause and the
delay should not be inordinate.

A two month delay in this case did not amount to an inexcusable or inordinate delay
The applicants had established sufficient reasons for the exercise of discretion and
extension of time to file their bill of costs is allowed.

Cases cited:

Boney M Katatumba v Waheed Karim, Civil Application No. 27 of 2007 (unreported)
Byrne v ITGWU High Court Kenya, 30 November 1995, (Unreported)

Carroll Shipping Ltd v Mathews Mulcahy and Sutherland Ltd, High Court Kenya,18
December 1996 (Unreported)

1.

Ruling

Victoria Advocates and Legal Consultants representing Hon. Sam Njuba the applicant
filed a Notice of Motion Application No. 1 of 2012 supported by an Affidavit of
Dan Wandera Ogalo on 24th February, 2012 while the Legal Department Electoral
Commission for the Electoral Commission of Uganda filed its Notice of Motion
Application No. 2 of 2012 supported by an Affidavit of Eric Sabiiti on 29th February,
2012. Both applications are seeking leave for extension of time for filing bills of
costs by the applicants. The applications have been brought under Rule 2(2) of the
Taxation of Costs Rules, Second Schedule of the East African Court of Justice Rules
of Procedure.

The genesis of these two Applications goes back to Reference No. 1 of 2010 where in
its judgment dated 30th June, 2011 the court struck off the 3rd and 4th Respondents,
who are the Applicants herein, and directed that the Applicant in that reference, who
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is the Respondent in these two applications pay their costs. The Applicant, who is
the Respondent in these two applications, was as well awarded costs to be paid by
the 1st and 2nd Respondents in the Reference, whose bill was filed and taxed by the
Registrar.

In the Reference the Applicant was represented by M/s Bakiza & Co. Advocates
and M/s Semuyaba, Iga & Co. Advocates. The 1st Respondent was represented by
Counsel to the Community; the 2nd and 4th Respondents were represented jointly
by The Attorney General of Uganda and the Electoral Commission of Uganda who
filed a Response to the Reference jointly while the 3rd Respondent was represented
by Victoria Advocates and Legal Consultants.

By letters dated 4th October and 3rd November 2012, Semuyaba, Iga & Company
Advocates, Counsel for the Respondent herein, informed the Registrar that his client
Hon. Sam Njuba had written letters to the Applicants herein as provided under
Rule 2(2) of the Rules on Taxation and that the 21 days had lapsed after sending
the request in writing to the parties liable to pay the bills. The Applicants advocates
herein came to file their bills of costs and found that the Respondent’s advocates had
filed letters asking the Registrar not to accept bills of costs from them as the 21 days
the time prescribed by Rule 2(2) had elapsed. Counsels for the Applicants herein then
filed applications for extension of time within which to file their bills of costs. Hence
this ruling.

The two applications above were fixed for hearing on 29th of March 2012 and all
the parties in the applications were served on the 15th day of March, 2012, which
was thirteen (13) days before the hearing date. On 28th of March, 2012 a day before
the date set for hearing, the Respondent herein filed affidavits headed Affidavit in
Support although he was replying to the Applicants Affidavits in support of their
applications. The Registrar under Rule 10 of the Provisions of The East African Court
of Justice Rules of Procedure accepted the documents but marked them “lodged out
time” and informed the advocate lodging them that the affidavits were lodged out of
time.

On the date the applications came up for hearing, due to unavoidable circumstances,
the Registrar was not available for the hearing and for that reason the hearing of the
applications was adjourned. The applications were again fixed for hearing on the 4th
of May, 2012.

At the hearing, counsel for the Respondent made an application to have the affidavits
filed on 28th March, 2012 in both applications and marked “lodged out of time”
properly constituted in Court file and also be allowed to file a supplementary affidavit
before the court could proceed with the hearing of the application. Counsel for the
Applicants opposed the application.

At the end of the submissions I made a preliminary ruling consolidating the two
applications since the two are interrelated. The two applications arise from the same
matter, involved the same respondent, raised same issues and sought for same orders
from the Court. I found it necessary, on the strength of the foregoing, to consolidate
the two applications. By my ruling delivered on 8th June, 2012 the application for
leave to file the affidavits out of time and allow filing of supplementary affidavits was
dismissed. I further ordered that Applications number 1 and 2 of 2012 proceed for
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10.

11.

12.

13.

hearing without the affidavits on record and that costs out of the oral application
should be borne by the oral applicant/respondent.

At the hearing of the substantive applications Mr. Komakech representing Hon. Sam
Njuba argued that the letter written under Rule 2(2) of the Courts Rules was a personal
letter written by Applicant Hon. Sitenda Sebalu himself to Hon. Wandera Ogalo and
therefore needed his personal attention. He further argued that Hon. Wandera Ogalo
was out of Uganda at the time the letter was served and that he returned to Uganda
from Southern Sudan on 4th November 2011. He thereafter travelled to India on
25th November 2011 for treatment and came back in December 2011. Mr. Komakech
could not get the exact date that Mr. Ogalo came back as the passport he was referring
to did not have that information because it had been replaced with a new passport. He
submitted that as such Mr. Ogalo could not respond to the letter which was addressed
to him until such he returned from India for treatment. Mr. Komakech attempted
to produce the passport as evidence to support this allegation but this could not be
admissible as he had omitted it in his affidavit in support of the application therefore
it could only be admitted by making a formal application. He submitted that the letter
was brought to the attention of Mr. Ogalo in late December 2011upon him resuming
his chamber work.

Mr. Komakech contended that the letter should have been written by the firms
representing Hon. Sitenda Sebalu the Respondent herein and not himself. He further
contended that the letter should have been addressed to the firm representing Hon.
Sam Njuba M/s Victoria Advocates and Legal Consultants but in this case it was
addressed to Hon. Wandera Ogalo personally. Mr. Komakech submitted that “Had it
been that the letter was from Semuyaba or Bakiza Advocates Addressed to Victoria
Advocates, we totally agree that there is a breach of the rules of this court which
provide that once there is a request for a bill by opposite party, then practically within
21 days, the bill should have been forwarded” He submitted that there was no formal
request as envisaged under Rule 2(2) of the EAC] Second Schedule Taxation of Costs
Rules

Mr. Komakech further submitted that Rule 2(2) is very clear and does not provide for
a sanction that in the event that the party liable to file the bill fails to furnish the bill
within 21 days, he shall forfeit the bill, but rather goes ahead and gives the Registrar
powers to exercise his or her discretion in such matters so as to have the matter
concluded.

Mr. Komakech also relied on the case of Prof Anyang Nyongo & Others Vs The Attorney
General of Kenya Applications No. 1 & 2 of 2010 (EAC] Registry), that this Court has
unvetted jurisdiction to extend time depending on the circumstances of the case. He
also relied on Fredrick Njebi Arodi & Another Vs I. W. Waweru Trading as Watimoro
Safaris, Civil Application No. 127 of 1997 (High Court Kenya) where the delay was not
sufficiently explained but as it was not inordinate it did not prevent the judge from
exercising his discretion in favor of the Applicants.

Mr. Komakech concluded by submitting that this court be pleased to grant the
applicant time to file their bill of costs and have the same taxed given the fact that the
21 days would only have been there had it been that Bakiza and Company Advocates,
Semuyaba and Company Advocates had written personally to Victoria Advocates
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14.

15.

16.

17.

and Legal Consultants that is on record as appearing for the Applicant in this matter.
He lastly submitted that Rule 2(2) does not imply that if one fails to file the bill within
21 days he or she forfeits the bill.

Counsel for the Applicant in Application Number 2 of 2012 Mr. Jude Mwasa
submitted that the application is supported by an Affidavit of Eric Sabiit which states
that the Respondent in this matter did not effectively demand that the Applicant file
his bill of costs and have it taxed within time. He submitted that the letter written
by the Respondent was addressed to the Secretary of the Applicant and therefore
was a personal letter. He further submitted that this letter did not originate from the
lawyers of the Respondent and was therefore taken as a personal letter. It had also not
been brought to the attention of the lawyer who had personal conduct of the original
reference. When I asked Counsel to whom should any official communication to the
Commission be addressed he answered “Official communication are addressed to
the Chief Secretary but when it comes to matters before a Court, they are addressed
to the legal chambers and that has been the practice. In this case the Applicant has
been represented by the Attorney General of Uganda and Legal Chambers of the
first Respondent”. He submitted that both the Attorney General and the Election
Commission Legal Chambers were not informed at all about the demand notices
prepared by the Respondent and his lawyers.

Mr. Mwasa submitted that during the period when the Respondent purportedly wrote
a letter and served the Applicant herein, that was the period when the High Court
of Uganda had fixed a special session for hearing election petitions arising out of the
2011 general elections. During that period which started in June, 2011 to November
2011, the Applicants lawyer who had personal conduct of the original reference was
engaged in handling these election petitions that were all over the courts of Uganda.
Counsel submitted that the Applicant herein being a subtle Respondent to all the
election petitions, all the lawyers in its legal chambers were engaged in several courts
in upcountry Uganda and there was no lawyer in its chambers who would attend to
any matters that would arise until the session ended.

Mr. Mwasa submitted that the letter was not received by the lawyers and that the
applicant came to learn of the letter when he came to file the bill of costs. He further
submitted that it is not known whether the letter was received officially or not and he
cannot tell because they do not know the origin of the person who stamped on it. He
submitted that upon perusal of the record he learned that the lawyers filed another
letter to this court without serving the same to the Applicants lawyers. Upon the
Applicant learning about both of the letters from this Court, it filed this application
seeking extension of time for the reasons given.

Mr. Mwasa concluded by submitting that the facts alluded to amount to sufficient
cause for this Court to under Rule 4 of its rules to grant the Applicant extension of
time to have their bills filed and taxed. He also submitted that Rule 2(2) of the Second
Schedule of the Rules as submitted by his colleague do not provide or bar successful
parties in this Court from lodging their bills of costs having failed to prepare to lodge
them in time, it does not bar them to seek extension of time to have their bills filed
and taxed. He prayed that the court considers the circumstances and facts at hand to
invoke its inherent powers under Rule 4 and Rule 2(2) of the Second Schedule of the
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18.

19.

20.

21.

22.

rules to extend time and allow the applicants to file their bills and have them taxed
out of time.

In response Mr. Bakiza Counsel for the Respondent submitted that no sufficient
reasons have been advanced in Application No. 1 justifying the delay and the court
should therefore, not be invoked to exercise its discretion to regularize what the
Applicant failed to do within the prescribed rules. He submitted that even if the
Court was to exercise its discretion to extend time, the Court should reject reasons
advanced for the delay as being insufficient in the circumstances and dismiss this
Application with costs.

Mr. Bakiza emphasized the words “party liable” in Rule 2(2) and submitted that since
Sitenda Sebalu was party to the proceedings it is reasonably conceived in this rule
that the party liable to pay was Sitenda Sebalu who should originate the demand
or request for the bill of costs and should not be faulted for doing so. He further
submitted that in as much as Victoria and Company Advocates received the letter
addressed to Hon. Wandera Ogalo an advocate within the law firm and stamped it
without a comment they had undertaken to pass it over to him as he had personal
conduct of this matter.

In response to the explanation why Hon. Ogalo did not act in time upon his return,
Counsel submitted that no explanation has been given for that failure and that Hon.
Ogalo chose to travel on a trip for which no evidence has been adduced. He averred
that Hon. Ogalo simply travelled and abandoned his responsibility not only to the
Respondent but to the Court itself and even to his client. He further submitted that
Hon. Ogalo in his affidavit does not explain why for the three days before he again
travelled from Uganda he did not attend to chamber work. He submitted that those
three days were enough for him either to act personally or to instruct anybody within
the law firm in the same way he instructed somebody who represented him in this
application to take the necessary step. He also submitted that Hon. Ogalo did not
obtain an affidavit from the secretary or the clerk of his firm to show what transpired.
Mr. Bakiza also submitted that for Counsel Ogalo to submit the bill of costs on
3rd January, 2012, close to about four months constitutes inordinate delay and is
inexcusable. Counsel relied on the case of Jane Bugiriza Versus John Nathan Osapil,
Uganda Supreme Court, Application No. 7 of 2005 where the Supreme Court was
faced with a similar situation of extension of time and it held that a delay for two
years and 19 days before filing a bill of costs constituted inordinate delay and was
inexcusable. The court observed that the essence for requesting for the bill of costs is
that the party paying must know his or her liability without delay and that when a bill
of costs causes unquantified date which may cause imprisonment of the party liable,
the bill continues to hang on the respondent’s head and that there must be an end to
litigation.

In regard to Application No. 2 Mr. Bakiza submitted that once the letter was received
as it was by the Electoral Commission on 11th October, 2011the Respondent was
not concerned with the goings on at the Electoral Commission. He submitted that
the attempts to explain the failure by stating that all the lawyers were involved in
election petitions is not reasonable excuse and that no evidence was adduced from
the secretary of the Electoral Commission. He submitted that the duty for placing the
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23.

24.

25.

26.

27.

28.

29.

necessary evidence before the court lies on the Applicant and that duty has not been
discharged.

Mr. Bakiza concluded by praying that the application be dismissed with costs on
ground that the delay was inordinate and inexcusable and no sufficient reasons have
been advanced for grant of extension of time within which to file a bill of costs. He
also prayed that in the event that the application is allowed, the cost be payable by
counsel who was in default for lodging the application for the bill of costs late.

Mr. Semuyaba also for the Respondent in both applications in his additional
submissions to Mr. Bakizas averred that the mere fact that Hon. Ogalo is on court
record as the lawyer who represented the party and the mere fact that his law firm
is the one that filed the court papers and received and got receiving stamp is a clear
testimony that his law firm received the communication.

With regard to Application No. 2 Mr. Semuyaba submitted that the Electoral
Commission is an institution which receives communication through its Secretary
and that the letter was duly received by their registry on 11th October 2011 and
duly stamped. He averred that the affidavit of Eric Sabiit was full of false hoods by
stating that their organization was not served and cannot come to court and advance
any reasonable cause as to why they sat on their right after a request was made
under a mandatory requirement for them to file their bill of costs within 21days. He
also submitted that Mr. Eric Sabiit could not have been an advocate of the party as
required under Rule 2(1) because he was an employee of the Electoral Commission.
He submitted that there is no evidence that the Electoral Commission Law Chambers
is a registered law chambers.

He also added that in the case of John Bagiriza, once the party does not as soon as
practicable file their bill of costs, then they are deemed to lose that bill of costs. Also
relying on the authority of the case of Anyang Nyongo he submitted that no sufficient
reason has been advanced and the application should be denied. He prayed that the
Application be dismissed with costs.

In rejoinder Mr. Komakech for the Applicant in the first application submitted that
it is not in dispute a letter was written and received by Victoria Advocates but what
is in dispute is that it was to the attention of Hon. Ogalo thus making it personal. He
also submitted that Hon. Ogalo acted with diligence by writing a letter dated 2nd
January to Counsel for the Respondent enclosing a draft bill of costs seeking views
and indicating his intention of filing it. He acted upon the letter from Sitenda Sebalu
having been brought to his attention.

Mr. Mwasa in rejoinder submitted that the Electoral Commission Law Chambers
is one of the registered firms in Uganda and therefore it was duly representing the
Applicant. He further contended that Mr. Eric Sabiit had personal conduct of this
matter because he is the one who handled the original reference and he was among
the lawyers who were handling election petitions in Uganda during that period and
according to the Uganda laws, all the election petitions take precedence over all
matters pending in court.

Having considered submissions by counsels for the parties in both applications I have
come up with five issues that I need to make findings on as follows:

1. Whether a party represented by an advocate in a case can act in person without
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30.

31.

32.

formally withdrawing instructions or filing a notice of change of advocate.

2. Whether the letters in contention served on the applicants by the respondents,
constituted proper service as envisaged under Rule 2 (2) of the Taxation of Costs
Rules.

3. Whether, under Rule 2(2) Second Schedule: Taxation of Costs of the East African
Court of Justice Rules of Procedure, a party who fails to lodge a bill of costs within
21 days of receiving a request from the party liable forfeits his right to file a bill.

4. Whether the delay was inordinate

5. Whether sufficient reasons have been established, as provided under Rule 4 of the
East African Court of Justice Rules of Procedure, to warrant an extension of time
to file bills of costs.

Whether a party represented by an advocate in a case can act in person without

formally withdrawing instructions or filing a notice of change of advocate.

The Respondent was represented by the firms of Bakiza & Company Advocates and

Semuyaba Iga & Company Advocates in Reference No. 1 of 2010. In its judgment

dated 30th June, 2011the court struck off the 3rd and 4th Respondents, who are the

Applicants herein, and directed that the Applicant, who is the Respondent in these

two applications pay their costs. The Applicant, who is the Respondent in these two

applications, was as well awarded costs to be paid by the 1st and 2nd Respondents
in the Reference. The bill was filed by the firms of Bakiza & Company Advocates
and Semuyaba Iga & Company Advocates. The bill was taxed by the Registrar at the
sum of USD 105, 068.20 payable to Hon. Sitenda Sebalu by The Attorney General of

Uganda and The Secretary General of the East African Community.

From the background above, the applicants herein, who were the 3rd and 4th

Respondents in the reference and were awarded costs, wish to have their bills of

costs in Reference No. 1 of 2010 taxed. Under Rule 17(1) on representation a party

to any proceedings in the Court may appear in person or by an agent and may be

represented by an advocate. Hon. Sitenda Sebalu is Represented in Reference No. 1

of 2010 by the firms mentioned above and has never withdrawn instructions from

being represented by the said firms. The mere mention of the word party in the rules
does not mean that, where there is an advocate on record representing a party, the
party can act in person without formally notifying the court and the other parties of
its intention to withdraw instructions or withdrawal of instructions. Rule 18 provides
that a party may, change its advocate but shall within 7 days of the change, lodge with
the Registrar notice of the change and shall serve a copy of such notice on each party.

This was not done.

Hon. Sitenda Sebalu personally wrote letters dated 27th July, 2011 to Counsel Ogalo

and 10th October, 2011 to the Secretary, Electoral Commission requesting for bills

in this matter and thereafter his advocates proceeded to inform the court of the
written request by its client. This shows that at one stage, in the cause of proceedings
in this matter, the party purports to act in person then thereafter the advocates
representing continue acting on his behalf. Any change of representation in a matter
must be brought to the attention of the court and parties by notification otherwise it
may lead to confusion in a matter as is the case here. In my view the letters by Hon.
Sitenda Sebalu are procedurally improper and not binding in view of the fact that he
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33.

34,

35.

36.

37.

instructed firms of advocates to represent him in this matter and has not withdrawn
instructions or formally notified this court and parties of withdrawal of instructions.
I therefore answer issue number one in the negative.

Whether the letters in contention served on the applicants by the respondents,
constituted proper service as envisaged under Rule 2 (2) of the Taxation of Costs
Rules.

I will again refer to the rule on representation above and say that the firm of advocates
representing Hon. Sam Njuba is Victoria Advocates and Legal Consultants while the
Electoral Commission is being represented by the Attorney General of Uganda and
the Electoral Commission Legal Department. This is evidenced by their Response
drawn and filed jointly in the Reference and the representation at the hearing of
proceedings in the Reference. Hon. Sitenda Sebalu wrote a letter to Hon. Ogalo
care of Victoria Advocates and Legal Consultants, and to The Secretary Electoral
Commission of Uganda. The letters ought to have been addressed to the firms on
record as representing the parties and possibly for the attention of Hon. Ogalo of
Victoria Advocates and Legal Consultants or Eric Sabiit of Legal Department Electoral
Commission of Uganda or Christine Kaahwa of The Attorney Generals Chambers. I
therefore answer issue number two in the negative for the reasons stated hereunder.
Taking into consideration all the submissions given by both counsel for the applicants
and respondent and the position of the law, I am of the opinion that there was no
proper service of the demand letters dated 27th July, 2011 and 4th October, 2011 on
the 1st applicant nor was there proper service of the letters dated 11th October and
4th November 2011 on the 2nd applicant for the following reasons/findings.

The law under Rule 8 (6) of the East African Court of Justice Rules of Procedure
provides that, “Every pleading lodged in Court shall indicate the address of service of
the party making it and be signed by that party or by the party’s advocate or a person
entitled under Rule 17 to represent the party” And whereas Rule 14 provides that,
“Where by these Rules a document is required to be served on any person service
of that document shall be made by tendering to that person a duplicate thereof and
requiring him or her to endorse the original acknowledging service.”

Referring back to the documents/pleadings lodged in this honourable court with
regard to the original Reference No.1 of 2010 which gave rise to this bill of cost,
the address for the 3rd respondent for purposes of service as provided in the 3rd
Respondent’s Response to the Reference was Sam K. Juba, C/o Victoria Advocates &
Legal Consultants. And so far there is neither change of address nor any new address
that has been furnished in this court for purposes of service in so far as the bill of
costs is concerned; the procedure therefore was to use the same address in addressing
the notice/request. Moreover its the rule of practice that when a person employs
the services of an advocate/firm for a particular matter then every correspondence
regarding that matter will have to go through the advocate/firm. The respondent
henceforth erred in fact and Law by addressing the letter dated 27th July, 2011 to
Counsel Wandera Ogalo, MP, EALA, as if it was a letter relating to him as a member
of EALA instead of addressing it to Victoria Advocates & Legal Consultants for the
attention of Counsel Wandera Ogalo who had conduct of the case.

For ease of reference and understanding, the contents of the said letter are here below
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38.

39.

reproduced:

“To: Ogalo

EALA (MP)

Counsel for 3rd Respondent
Hon. Sam K. Njuba

Dear Sir,

First and foremost, I write to thank you for the spirited fight you exhibited
without bias throughout the whole trial that has enabled the people of East African
Community acquire the appellant extended Jurisdiction of the East African Court
of Justice.

I also write to kindly request you for a copy of your bills of costs as ordered by the
court of Justice in Arusha.

Lastly, accept my sincere appreciation for your legal prowess and maturity that
you and my two sets of lawyers exhibited that has earned me great respect in this
region a as seasoned litigant. This clout might compel me to stand for the EALA
(MP) slot in order to foresee the quick operationalize of the 2005 protocol by
Counsel of Ministers.

Yours faithfully,

HON. SITENDA SEBALU
Applicant”

I am strongly convinced that the failure of the applicant to act promptly was possibly
because there was no proper service effected upon the firm as the letter was more of
a personal letter than official referring to things that have nothing to do with requests
for bill of costs. I am inclined to hold that the notice served on the 1st applicant did
not constitute proper service under Rule 2(2).

Again with regard to the 2nd applicant, being an independent body and a registered
law firm in Uganda, the address of service as furnished in this court in the original
Reference ought to have been used by the respondent in addressing the notice. The
respondent addressed the letter to the Secretary of the Commission rather than
addressing it to the Legal Department of the Electoral Commission, as it was provided
in the pleadings in relation to the original Reference. That is; Legal Department,
Electoral Commission, Plot 55 Jinja Road, Kampala. And because of such error,
the 2nd Applicant claims that it is unclear whether the letter was received by the
Commission or the Attorney General, Uganda but is certain that it never reached the
legal chambers and therefore never reached the lawyer who had personal conduct of
the case.

40. Also for ease of reference and understanding, the contents of the said letter are here
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41.

42.

43.

below reproduced:
To:
“The Secretary,
Electoral Commission,
Kampala-Uganda

Dear Sir,

As you are aware, Judgment of the above mentioned case was delivered on 30th
June, 2011in the East African Court of Justice-Arusha.

In this judgment, the Electoral Commission of Uganda as the 4th Respondent was
awarded some costs.

The Purpose of this letter therefore, is to request you avail to me copies of your
bills of costs to this effect and also other bills of costs as awarded to you in Supreme
Court of Uganda in earlier dismissed Election Petition Appeal. This will enable
me get quick intervention of Chairman of NRM party and H.E the President of
Uganda for a quick bail out.

I am considering standing as a member of EALA in order to participate in the quick
operationalization of the protocol 2005 in extending the appellant jurisdiction of
the East African court of justice without any encumbrances on my head.

Yours faithfully,

HON. SITENDA SSEBALU WILLIAM
APPLICANT
NRM FLAG BEARER”

The contents of such a letter which had nothing to do with bill of costs could in effect
mislead or confuse any prudent mind at the registry and be the cause for his/her
failure to place it to the appropriate department or section

I find that the notice served on the 2nd Applicant by the Respondent failed to satisfy
Rule 2(2) as it was required to be sent by the Respondent or his advocates and
addressed to the Legal Department as the practice had been during the pendency of
Reference No.1 of 2010.

Whether, under Rule 2(2) Second Schedule: Taxation of Costs of the East African
Court of Justice Rules of Procedure, a party who fails to lodge a bill of costs within 21
days of receiving a request from the party liable forfeits his right to file a bill.

To begin with I will cite a decision relied on by counsel in these applications, that
is, this courts Appellate Division ruling in Application No 1 and 2 of 2010 Professor
Anyang Nyongo ¢ 10 Others Vs The Attorney General of Kenya where the Court
referred to the Katatumba case and said:

“In Boney M Katatumba vs Waheed Karim, Civil Application No. 27 of 2007
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44.

45.

(unreported), Mulenga JSC (as he then was) while construing rule 5 of the Uganda
Supreme Court Rules stated

‘Under r 5 of the Supreme Court Rules, the Court may, for sufficient reason, extend
the time prescribed by the Rules. What constitutes “sufficient reason” is left to the
Court’s unfettered discretion. In this context, the Court will accept either a reason
that prevented an applicant taking the essential step in time or other reasons why the
intended appeal should be allowed to proceed though out of time. For example, an
application that is brought promptly will be considered more sympathetically than
one that is brought after unexplained inordinate delay. But even where the application
is unduly delayed, the Court may grant the extension if shutting out the appeal may
appear to cause injustice’

This Court appreciates the reference to the Court’s “unfettered discretion” indicated
in the Katatumba case above. Nonetheless, as a matter of practical application and
good jurisprudence, the Court’s “unfettered” discretion arises only after “sufficient
reason” for extension of time, has been established. Therefore, to that extent, the
Court’s discretion in an application to extend time is not unlimited.”

I have considered submissions by counsels for all parties and find that a party who
does not file a bill of costs within the prescribed time under Rule 2(2) does not forfeit
his right to file his or her bill. This is because the Registrar has discretion under the
same rule to allow such further time for filing the bill. The Rule reads that “A bill of
costs shall be lodged as soon as practicable after the making of the order for costs and
not later than twenty-one (21) days after a request in writing therefore by the party
liable, or such further time as the Registrar may allow.” The emphasis is mine and this
is the particular line that gives the Registrar discretion to extend time within which
a bill will be filed. This means that a party who fails to lodge a bill of costs within 21
days of receiving a request from the party liable does not forfeit his right to file a bill
as the Registrar can still exercise his discretion to extend such time upon the party
showing reasonable cause and the delay should not be inordinate. Issue No three is
therefore answered in the negative .

Whether the delay was inordinate

46.

I reiterate my findings hereinabove on issue No. 1 that the letter did not satisfy proper
notice as envisaged under Rule 2(2) and if it had satisfied the said rule, then time
would have started running on the 27th July 2011. In my view this cannot be said to
constitute inordinate delay due to the fact that it is still difficult to say with certainty
specific period of delay that would be considered inordinate. This depends on the
circumstances of the case and the effects of the delay to the other party. The point
to consider here is whether the delay claimed by the respondent as inordinate and
inexcusable, prejudices the interest of the respondent and whether the delay gives
rise to a substantial risk. In the case of Carroll Shipping Ltd V Mathews Mulcahy and
Sutherland Ltd, Unreported, High Court Kenya,18 December 1996, a delay of 15 years
since the issue of the plenary summons was held to be “undoubtedly inordinate”,
while in the case of Byrne V ITGWU, Unreported ,High Court Kenya,30 November
1995, a delay of 4 years was held to be ordinate. In this matter if we count the time
from the date when Hon. Ogalo claimed to have seen the letter according to his
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47.

48.

49.

50.

51.

affidavit, to the time he came to file the Notice of Motion, there was a two months
delay. In my observation therefore I do not think this amount to an inexcusable or
inordinate delay and I disagree with counsel for the respondent’s submission that this
was inordinate delay.

With regard to the 2nd Applicant, the reasons provided for not filing their bill of
Costs within the prescribed time is simple and straight forward. They claim that
they did not receive the notice or the copy of the letter they were copied by the
Respondent addressed to the Registrar requiring him to take notice of the fact that
the 2nd Applicant had been given notice to file their bill of costs and that the twenty
one days required for them to do so had lapsed.

The 2nd Applicant’s argument on why they did not receive the said letter is that it was
addressed to the Secretary of the Commission instead of having the notice addressed
to the legal department.

Whether sufficient reasons have been established, as provided under Rule 4 of the
East African Court of Justice Rules of Procedure, to warrant an extension of time to
file bills of costs.

Having considered submissions by counsels for all parties I am of the view that since
the letters being relied upon as written requests for the bills as provided under Rule
2(2) of the East African Court of Justice Rules of Procedure do not in themselves
constitute requests as provided for in the Rules of the Court, there was no proper
service. Although the applicants have not adduced supplementary evidence other than
Hon. Ogalo’s affidavit to support the assertion that Hon. Ogalo had travelled during
the period, I do not have reasons to doubt that affidavit. The 2nd applicant’s lawyer’s
argument that all advocates in the legal department of the Electoral Commission
were involved in election petitions during that period cannot be sustained as this
court has its own rules and election petitions in Uganda cannot take precedence
over matters of the East African Court of Justice. It should be understood that the
legal department of the Electoral Commission is not constituted of one lawyer and
this Court cannot condone personalization of official matters like the one under
consideration. However, the effect of this finding is diluted by my earlier finding on
the letters as written requests envisaged under Rule 2 (2) which is in negative.

I should point out as I conclude that the respondent messed up the procedure for
service when he decided to unceremoniously take over from his lawyers and acted
contrary to the law. He should not be made to benefit from his own messy intervention
that made others to suffer.

It is in the strength of the foregoing that I find the applicants having established
sufficient reasons, as provided under Rule 4 of the East African Court of Justice Rules
of Procedure, to warrant me exercise my discretion and extend time to file bills of
costs as applied by the applicants. Holding otherwise in these circumstances may
amount to shutting out the applicants from filing their bill of costs for taxation and
this would cause injustice. The applicants are ordered to file their respective bills of
costs within the next 14 days from the date of this ruling. I also order that each party
should bear its own costs.

It is so ordered.

%%
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Cause of action - Damages for closure of business- Lack of Jurisdiction - Locus standi -
No final and enforceable decision.

Articles 6(d), 7(2), 23, 27, 30 of the Treaty for the Establishment of the East African
Community.

The Applicant, a Burundi resident and a businessman claimed that he was arrested on
15th March 1989 by the Intelligence Service of the Republic of Burundi and detained
until 6th August 2002. After his release, he filed a case against the Government of
Burundi in the Administrative Court of Burundi claiming damages for losses suffered
when his pharmaceutical enterprises were closed following his detention. On 14th
June 2004, the Administrative Court found in the Applicant’s favour and awarded
him BIF 1,000,300,000.00 with interest at the rate of 6% per annum from the date of
the judgment until full payment.

Aggrieved by the judgment, the Respondent filed an appeal in the Supreme Court
of Burundi, Administrative Chamber and on 28th March 2012, the judgment of
the Administrative Court was overturned. Being dissatisfied by the judgment, the
Applicant applied for review on 25th May 2012, and the matter was still pending
when he filed this Reference.

The Applicant sought declarations inter alia that the Respondent’s refusal to pay
damages awarded infringed that Treaty and an order that the sum awarded should be
paid.

The Respondent contented inter alia that the Court had no jurisdiction hear the
matter or to order payment of damages.

Held:

1)

2)

While the Court had jurisdiction to entertain this Reference, it did not have
jurisdiction to order payment of damages for a case pending before the Court of a
Partner State and therefore could not grant the orders sought.

There was no final and enforceable decision in the matter before the Court in Burundi.
So, although the Applicant had locus standi, his Reference did not disclose a cause of
action namely a “a set of facts or circumstances that in law give rise to a right to sue or
to take out an action in court for redress or remedy’. Thus there was no legal ground
for the Reference and for this reason, violation of Articles 6(d) and 7(2) of the Treaty
could arise.
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Cases cited:

Prof. Peter Anyang Nyongo & 10 others v The Attorney General of Kenya & 2 others,
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The Attorney General of the Republic of Rwanda v Plaxeda Rugumba, EACJ Appeal No.1
of 2012

Venant Masenge v The Attorney General of the Republic of Burundi, EAC] Reference
No.9 of 2012

Judgment

Introduction

1. This is a Reference by one Benoit Ndorimana, a resident of the Republic of Burundi
(hereinafter referred to as the “Applicant”). His address for the purpose of this
Reference is indicated as C/O Mr. Horace Ncutiyumuheto, Boulevard Patrice
Lumumba, P.O. Box 1374 Bujumbura, Burundi.

2. 'TheReference was filed on 8th April 2013 under Articles 3(3)(b), 6(d), 7(2), 8(4),27(1)
and 30(1) &(2) of the Treaty Establishing the East African Community (hereinafter
referred to as the “Treaty”) and Rules 1(2) and 24 of the East African Court of Justice
Rules of Procedure (hereinafter referred to as the “Rules”). The Respondent is the
Attorney General of the Republic of Burundi, who is the Principal Legal Adviser of
the Republic of Burundi, and is being sued on behalf of the Government of Burundi.

3. When this Reference was filed, the Secretary General of the East African Community
had been sued as the 2nd Respondent, but in an Amended Reference filed on 18th
November 2013, the Applicant withdrew the 2nd Respondent from the Reference.

Representation

4. The Applicant was represented by Mr. Isidore Rufyikiri, but the latter was replaced
by Mr. Horace Ncutiyumuheto following a notice of change of advocate. Mr. Nestor
Kayobera appeared for the Respondent.

Background

The background of the case can be summarized as follows:

5. 'The Applicant, a Burundi citizen and a businessman was arrested on 15th March 1989
and detained until 6th August 2002 when he was released. After his release, he filed
a case registered under Reference RAC 2048 against the Government of Burundi in
the Administrative Court of Burundi claiming damages for losses his pharmaceutical
enterprises suffered following his alleged arbitrary imprisonment and closure of his
business.

6. On 14th June 2004, the case was determined in favour of the Applicant and
the Government of Burundi was condemned to pay him a total amount of BIF
1,000,300,000.00, the latter amount to be increased by the payment of interest of 6%
per annum from the date of the judgment until full payment.

7. 'The Attorney General of the Republic of Burundi, aggrieved by the judgment, filed an
appeal to the Supreme Court of Burundi, Administrative Chamber and the case was
registered under Reference RAA 669.
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10.

The Applicant thereafter filed a preliminary objection opposing the admissibility
of the case by the Supreme Court, arguing that it was filed out of the one month
period to lodge an appeal as prescribed by Article 197 of the Civil Procedure Code of
Burundi.

On 26th March 2012, the Supreme Court delivered a preliminary ruling on the
matter, rejected the objection raised by the Applicant, and invited the parties to file
their substantial pleadings.

On 28th March 2012, the Supreme Court delivered a judgment in Reference RAA
669 and overturned the judgment of the Administrative Court of Bujumbura of 14th
June 2004.

11. On 25th May 2012, the Applicant, dissatisfied with the judgment, applied for review

to the Supreme Court of Burundi and the case was registered under Reference RCC
21625.

12. While the matter was still pending before the Supreme Court, the Applicant filed the

instant Reference, on 8th April 2013.

The Applicant’s case

13.

14.

15.

16.

The Applicant’s case is contained in the Reference dated 8th April 2013, as amended

on 18th November 2013, his Affidavit in support sworn on the same day together

with its annexures, the Written Submissions filed on 11th March 2014 and List of

Authorities filed on 18th July 2014. In a nutshell, his case is as follows.

The Applicant alleged that he was arrested on 15th March 1989 by the Intelligence

Service of the Republic of Burundi which immediately and arbitrarily closed all his

pharmaceutical enterprises. He contended that upon his release, on 6th August 2002,

he sued the Government of Burundi before the Administrative Court of Bujumbura

for indemnification and a judgment was delivered in his favour against the Republic
of Burundi for the sum of BIF 1,000,300,000.00 with interest of 6% per annum
accruing on the unpaid amount until full payment.

It is his contention that despite several demands for payment, the last one being by

a letter to the Minister of Justice dated 4th November 2012 and the legal deadline

for the latter to respond being three months after receipt of the letter, that is, by 10th

February 2013, the Government of Burundi has failed and/or refused to pay him the

damages he was awarded together with accrued interest and that the said failure or

refusal is unlawful and constitutes an infringement of Articles 6(d) and 7(2) of the

Treaty.

The Applicant therefore seeks the following orders against the Respondent:

(a) A declaration that the refusal by the Respondent to pay damages awarded by the
Court to him is an infringement of Articles 6(d) and 7(2) of the Treaty for the
Establishment of the East African Community;

(b) A declaration that the Applicant has a full right to enjoy his vested interests
without any prior conditions;

(c) An order that the Applicant be immediately paid by the Respondent the amount
of BIF 1,660,498.00 ;

(d) An order that costs of the Reference be paid by the Respondent
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The Respondent’s case

17.

18.

19.

20.

21.

The Respondent filed a response to the Reference on 7th June 2013, an Affidavit in
support sworn by Mr. Sylvestre Nyandwi on 3rd December 2013, Written Submissions
on 14th April 2014 and a List of Authorities on 17th September 2014.

The Respondent contended that he filed an appeal to the Supreme Court of Burundi,
Reference RAA 669 against the judgment of the Administrative Court of Bujumbura
and that the Supreme Court overturned the said decision on 28th March 2012.

The Respondent further contended that the Applicant herein applied for review of
the Supreme Court judgment under Reference RCC 21625 and that the case was still
pending before that Court.

The Respondent also contended that, in accordance with Articles 27(2) and 30(3) of
the Treaty, this Court does not have jurisdiction to entertain matters that are before
national courts of a Partner State — in this case, the Supreme Court of Burundi - and
that this Court does not have jurisdiction to order payment of damages for a case
pending before the Highest Court of a Partner State.

The Respondent therefore prayed this Court to declare that it cannot grant the orders
and reliefs sought by the Applicant and consequently, to dismiss the Reference with
costs.

Scheduling Conference

22.

Pursuant to Rule 53 of the Rules of this Court, a Scheduling Conference was held on
13th February 2014 at which the following were framed as issues for determination:
a) Whether the Court has jurisdiction to entertain the Reference;

b) Whether the Reference is time-barred;

c) Whether the Applicant is entitled to the orders sought.

Determination of the issues
Issue No.1 - Whether the Court has jurisdiction to entertain the Reference

Submissions

23.

The question as to whether the Court has jurisdiction to entertain this Reference was
raised by Counsel for the Respondent. He submitted that, in view of the provisions
of Article 27(1) and (2) of the Treaty, some of the prayers and orders sought by
the Applicant fall outside the jurisdiction of this Court. In this regard, Counsel
asserted that prayer (a) seeking a declaration that the refusal of the Respondent to
pay damages to the Applicant is an infringement of Articles 6(d) and 7(2) of the
Treaty and prayer (d) about costs can be entertained by the Court and granted, if
proved by the Applicant. In support of his submission, learned Counsel referred
the Court to the following decided cases: EACJ Appeal No.1 of 2012: The Attorney
General of the Republic of Rwanda Vs Plaxeda Rugumba (Plaxeda Rugumba case) and
EAC] REE No.1 of 2007: James Katabazi & 21 Others Vs The Secretary General of the
East African Community ¢ The Attorney General of the Republic of Uganda (James
Katabazi case). He, however, submitted that prayer (b) seeking “a declaration that the
Applicant has full right to enjoy his vested interests without any prior conditions” and
prayer (c) seeking an “order that the Applicant be immediately paid the amount of
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24.

25.

26.

27.

28.

29.

BIF 1,660,498,000.00 by the Respondent” fall outside the jurisdiction of the Court as
provided by Articles 27(2) and 30(3) of the Treaty, since the matter is pending before
the highest court of competent jurisdiction (i.e. the Supreme Court of Burundi) in a
Partner State. To fortify his argument, he relied on the decision of this Court in EACJ
REE. No. 8 of 2011: Prof. Nyamoya Francois Vs The Attorney General of the Republic
of Burundi & The Secretary General of the East African Community (para 43 of the
Judgment).

In response to the Respondent’s arguments on this issue, Counsel for the Applicant
submitted that this Court derives its mandate from Articles 23(1), 27(1) and 30(1) of
the Treaty.

In Article 23(1), it is stated that “The Court shall be a judicial body which shall ensure
the adherence to law in the interpretation and application of and compliance with the
Treaty”

According to Article 27(1) of the Treaty, “1. The Court shall initially have jurisdiction
over the interpretation and application of this Treaty: Provided that the Courts
jurisdiction to interpret under this paragraph shall not include the application of
any such interpretation to jurisdiction conferred by the Treaty on organs of Partner
States”

As for Article 30(1) of the Treaty, it provides that “Subject to the provisions of
Article 27 of this Treaty, any person who is resident in a Partner State may refer for
determination by the Court, the legality of any act, regulation, directive, decision or
action of a Partner State or an institution of the Community on the grounds that such
act, regulation, directive, decision or action is unlawful or is an infringement of the
provisions of this Treaty.”

Counsel further submitted that, with regard to the question of non-exhaustion of
local remedies raised by the Respondent’s Counsel, the Applicant, being a natural
person who has direct access to the Court under Article 30(1) of the Treaty, is not
required to first exhaust local remedies before bringing a case to this Court.

As for the case Reference RCC 21 625 still pending before the Supreme Court of
Burundji, he contended that the process which brought the matter before the Supreme
Court was unlawful on the ground that the Applicant was forced by the Government
of Burundi to follow an “illegal procedure” He maintained that, in any case, he had
written to the Supreme Court requesting the suspension of all proceedings in the
matter since the case had been brought to this Court.

After referring the Court to some decided cases, to wit, EAC] REE No.1 of 2006:
Prof. Peter Anyang Nyongo ¢ 10 others Vs The Attorney General of Kenya & 2 others;
Plaxeda Rugumba case(supra); James Katabazi case(supra), where this Court had to
address issues pertaining to its jurisdiction, Counsel wrapped up his submissions by
contending that this Court has jurisdiction to entertain the case and to decide on the
orders sought, since there are no similar prayers in the Reference before the Supreme
Court of Burundi as wrongly submitted by the Respondent.

Analysis of the issue
30. We have carefully considered the opposing arguments in respect of the instant issue.

We first of all note that under Article 27(1) of the Treaty, this Court has jurisdiction
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31.

32.

over the interpretation and application of the Treaty, where such jurisdiction is
not conferred by the Treaty on organs of Partner States. As persistently stated by
the Applicant, his Reference seeks, among other orders, that this Court determine
whether the refusal by the Government of Burundi to abide by the Laws of Burundi
in paying the amount awarded to him by the Administrative Court of Bujumbura is
an infringement of Articles 6(d) and 7(2) of the Treaty.

In his written submissions and during the hearing held on 19th September 2014,
Counsel for the Respondent conceded that this Court has jurisdiction to entertain
some prayers of the Reference, namely, a prayer seeking a declaration that the refusal
by the Government of the Republic of Burundi to pay damages as per the decision of
the Administrative Court of Bujumbura is an infringement of Articles 6 (d) and 7(2)
of the Treaty [prayer (a)] and another one regarding costs of this Reference [prayer
(d)]. Learned Counsel, however, maintained that the Court lacks jurisdiction to
determine other prayers [i.e. prayers (b) and (c)] sought by the Applicant.

Guided by the Court’s previous decisions on similar matters [see Plaxeda Rugumba
case (supra), Peter Anyang Nyongo case (supra), James Katabazi case (supra) and
EAC] REE No.9 of 2012, Venant Masenge Vs The Attorney General of the Republic of
Burundi], we are of the decided opinion that the Court has jurisdiction to entertain
prayers (a) and (d) of the Reference. However, in light of the aforementioned case law,
we agree with the Respondent that this Court lacks jurisdiction to grant prayers (b)
and (c) since they fall outside the Court’s jurisdiction as provided for by Articles 23,
27 as read together with Article 30 of the Treaty.

We therefore answer issue No. 1 partly in the affirmative.

33.

34,

35.

36.

Having so decided, we now turn to the substantive matter pertaining to whether or
not there has been violation of Articles 6(d) and 7(2) of the Treaty and the question
of the admissibility of this Reference while there is another related case pending
before the Supreme Court of Burundi. This imperatively calls for a determination on
whether the Reference discloses a cause of action under Article 30(1) of the Treaty.
As recalled above, the substratum of the Reference is the Applicant’s contention
that, by refusing to execute “a definitive and enforceable” judgment rendered by the
Administrative Court of Bujumbura, awarding damages to him for loss allegedly
caused by the Government of Burundj, the latter violated Articles 6(d) and 7(2) of the
Treaty. The Respondent’s main opposing argument is that there is no infringement
to any provision of the Treaty since there is no enforceable judgment that the
Government has failed to execute as the very judgment referred to by the Applicant
has been overturned by another judgment of the Supreme Court of Burundi and that
an application to review the latter is still pending before the Supreme Court.

It transpired from the parties’ pleadings and submissions, especially from oral
submissions made during the hearing held on 19th September 2014, that Case RCC
21625 in which the Applicant requested the Supreme Court of Burundi to review its
judgment delivered in RAA 669, is still pending before that Court.

During the hearing, when pressed to answer the question whether the Respondent
could be faulted for not executing a decision that has been overturned by a
subsequent decision of the Supreme Court, the latter decision being itself subject to
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an application for review pending before the same Court, Counsel for the Applicant
evasively stated that the case before the Supreme Court has been instituted following
an “illegal procedure” We find, with respect, that this argument is untenable, the
reason being that, if some procedural irregularities were committed in instituting
the case, it was up to the Applicant to raise the matter before a court of competent
jurisdiction in Burundi.

37.In view of the above Applicant and Respondent’s averments, the only conclusion to be

38.

39

40.

41.

42.

drawn is that there is no final and enforceable decision in the matter in issue. It then
follows from this finding and in line with Article 30(1) of the Treaty that, although
the Applicant does have locus standi as he need not exhaust local remedies before
coming to this Court, his Reference did not disclose a cause of action as commonly
defined to be “a set of facts or circumstances that in law give rise to a right to sue or
to take out an action in court for redress or remedy” [see Peter Anyang’ Nyongo case
(supra)].

Regarding therefore the question at issue, we are of the opinion that, since the
Applicant has not disclosed any cause of action against the Respondent, there is no
legal ground for the instant Reference and for this reason, violation of Articles 6(d)
and 7(2) of the Treaty cannot arise.

Issue No.2: Whether the Reference is time-barred

Having found above that the Reference does not disclose any cause of action, and the
latter matter being a point of law that can dispose of the entire Reference, it would
be a futile exercise to entertain the issue of time-bar since it cannot arise while the
Reference is no longer alive on substance.

Issue No.3: Whether the Applicant is entitled to orders sought

. The Applicant seeks the following declarations and orders:

(a) A declaration that the refusal by the Respondent to pay damages to the Applicant
is an infringement of Articles 6(d) and 7(2) of the Treaty;

(b) A declaration that the Applicant has a full right to enjoy his vested interests
without any prior conditions;

(c) An order that the Applicant be paid the amount of BIF 1,720,516,000.00 by the
Respondent;

(d) Costs of this Reference to be paid by the Respondent.

Counsel for the Applicant submitted that the “Respondent, by a pure abuse of

authority, refused to abide by its own national laws of Civil Procedure, and decided to

engage by force the Applicant in an unlawful procedure of appeal instead of executing

a judgment that has become definitive and enforceable”[sic]. He argued that, in so

doing, the Respondent violated the principles of rule of law and good governance

enshrined in Articles 6(d) and 7(2) of the Treaty. He then urged the Court to grant all

the prayers sought in the Reference.

The Respondent’s Counsel countered the Applicants allegations by arguing that

the matter forming the basis of this Reference is going through due process in the

Supreme Court of Burundi and in accordance with the Laws of Burundi. He contended

therefore that no violation of the Treaty was committed and that the Applicant is not

entitled to the orders sought.

As found above, the Applicant did not adduce evidence that there has been a Treaty
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violation imputable to the Respondent. Therefore, prayer (a) cannot be granted. As
regards prayers (b) and (c), we are of the view, in agreement with the Respondent,
that this Court does not have jurisdiction to grant them since they undoubtedly fall
outside the Court’s jurisdiction as provided for by Articles 23, 27 as read together
with Article 30 of the Treaty

Conclusion

43. In light of our findings and conclusions on issues herein, we make the following
declarations and orders:

Prayers (a), (b) and (c) are disallowed.

The Reference is therefore dismissed with costs to the Respondent.

It is so ordered.

%%
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Balance of convenience - Compliance with municipal law in the context of the Treaty-
Construction of Karuma Hydro Power Plant -Principles of good governance and
rule of law- Transparency in bilateral arrangements- Whether a Memorandum of
Understanding between Uganda and a company was inconsistent with the Treaty.

Articles 6, 7(2), 8(1) (c), 23, 27(1) and 30 of the Treaty for the Establishment of the
East African Community- Rule 24 of the EAC] Rules of Procedure, 2013- The Public
Procurement ¢ Disposal of Assets Act, No.1 of 2013, Uganda

In 2013, the Government of Uganda requested for bids for the construction of
the 600MW Karuma Hydroelectric Plant. The Applicant in his capacity as a
procurement consultant aligned himself with M/S China International Water &
Electric Construction Corporation (“China International”) which placed a bid in line
with the contents of tender documents. Before the award of the tender was made,
the Inspector General of Government (“the IGG”) received a complaint regarding
the transparency of the tender process and after investigations, issued a report dated
22nd March, 2013 recommending that “the whole procurement process should be
cancelled and the process repeated right from the beginning.

Subsequently, one Andrew Baryavanga Aja, instituted Judicial Review Misc.
Application No. 11 of 2013 at the High Court of Uganda at Nakawa seeking inter-alia
orders inter-alia that the Office of the IGG had overstepped its mandate in making
the above recommendation and that the Permanent Secretary, Ministry of Energy
and Mineral Development should be ordered to declare the best evaluated bidder of
the procurement of services for the Karuma Hydroelectric Project. The orders were
granted on 20th May 2015.

On 21st May 2013, the Government of Uganda signed the Memorandum of
Understanding (MoU) with Sinohydro for the construction of the Karuma
Hydroelectric Plant.

The Applicant, a procurement specialist challenged the process leading to the signing
of the MoU as being inconsistent with and an infringement of the Treaty and the
Public Procurement & Disposal of Assets Act, No.1 of 2013. Court orders had also
been issued by the courts of Uganda in Misc. Appl. No.11 of 2013, Misc. Appl. No.162
of 2013 and Constitutional Application of No.3 of 2013 will also be addressed in the
same context.
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Held:

1)

2)

3)

While Court’s jurisdiction is limited to the interpretation and application of the
Treaty. In doing so, the Court may have to look to municipal law and compliance
thereto by a Partner State only in the context of the interpretation of the Treaty.

It was not the role of the Court to superintend the Republic of Uganda in its executive
or other functions. However, where there was obvious and blatant violation or breach
of the principles of good governance and rule of law, the Court would declare so. This
was not so in the present case.

While conducting bilateral matters, Partner States must do so openly, transparently
and within their Constitutions and Statutes. If they go outside those parameters,
the principles of good governance and rule of law would be violated and this Court’s
intervention would be necessary.

Cases cited:

Kahoho v Secretary General of the EAC, EAC] Appl. No.5 of 2012

Muhochi v The Attorney General of the Republic of Uganda, EAC] Ref. No.5 of 2011
Plaxeda Rugumba v. Attorney General of Rwanda, EAC] Ref. No.8 of 2010

Judgment

Introduction

1.

This Reference was filed on 26th June 2013 by Henry Kyarimpa, the Applicant herein,
under the provisions of Articles 6, 7(2), 8(1) (c) , 23, 27(1) and 30 of the Treaty for
the Establishment of the East African Community (hereinafter “the Treaty”) as well
as Rule 24 of this Court’s Rules of Procedure.

The Applicant is resident in the Republic of Uganda, a Partner State in the East
African Community and was represented in the present proceedings by M/S Nyanzi,
Kiboneka & Mbabazi Advocates of P.O. Box 6799, Kampala, Uganda. In his Reference,
he described himself as a procurement consultant and specialist operating as such in
Uganda.

The Respondent is the Attorney General of the Republic of Uganda and his address is
Plot No.1, Parliament Avenue, P. O. Box 7183, Kampala, Uganda.

Background

4.

The subject of the Reference is principally a challenge to the signing of a Memorandum
of Understanding (MoU) between the Government of Uganda and M/S Sinohydro
Corporation Limited (hereinafter “Sinohydro”), a Chinese Company, and whether
the said MoU was shrouded in mystery, secrecy and manipulation by officials of the
Government of Uganda. Further, the Reference is premised on a resolution of the issue
as to whether the signing of the MoU was transparent, objective, fair and competitive
and also whether it was full of illegalities, arbitrariness, discrimination and involved
scheming by power brokers and influential members of the Government of Uganda.
The specific issues to be determined as a result thereof, including the alleged refusal
by the Government of Uganda to comply with Court orders, will be detailed out later
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in this Judgment.

The history of the dispute before us can in any event be traced to the request, sometime
in 2013, for bids by the Government of Uganda for the construction of the 600MW
Karuma Hydroelectric Plant and its associated transmission lines. The Applicant in
his capacity as a procurement consultant aligned himself with a company known as
M/S China International Water & Electric Construction Corporation (hereinafter
“China International”) which placed a bid in line with the contents of a tender
known as Ref. MEMD/WRKS/10-11/00099/ERD/EP for purposes of the Karuma
Hydroelectric Project.

Before the award of the tender was made however, the Inspector General of
Government (hereinafter “the IGG”) received a complaint regarding the transparency
of the tender process and after investigations, issued a report dated 22nd March, 2013
recommending that “the whole procurement process should be cancelled and the
process repeated right from the beginning”.

Subsequently, one Andrew Baryavanga Aja, instituted Judicial Review Misc.
Application No. 11 of 2013 at the High Court of Uganda at Nakawa seeking orders
inter-alia that the Office of the IGG had overstepped its mandate in making the
above recommendation and that the Permanent Secretary, Ministry of Energy and
Mineral Development should be ordered to declare the best evaluated bidder of
the procurement of services for the Karuma Hydroelectric Project. On 20th May;,
2013, Hon. Lady Justice Faith Mwondha, after hearing all Parties to the Application,
granted all the orders sought by Mr. Aja aforesaid.

On 21st May 2013, the Government of Uganda signed the MoU with Sinohydro for
the construction of the Karuma Hydroelectric Plant and it is the process leading
to the said MoU that is faulted through this Reference in the context of the Public
Procurement & Disposal of Assets Act, No.1 of 2013 (hereinafter ‘the PPDA Act’)
together with its Regulations. The import of the Court orders issued in Misc. Appl.
No.11 of 2013 and Misc.Appl. No.162 of 2013 as well as Constitutional Application of
No.3 of 2013 will also be addressed in the same context.

The Applicant’s Case

9.

10.

11.

The Applicant’s case is contained in the Reference dated 24th June, 2013; his
Affidavit in support sworn on the same day together with its annextures; the Written
Submissions and List of Authorities filed on 28th March, 2014 and 8th April, 2014,
respectively, and the Reply to the Respondent’s Written Submissions filed on 2nd
May, 2014. He also filed an Affidavit in support of the Reply to the Respondent’s
Response, sworn on 20th February, 2014 together with annextures thereof. His case
is as summarized here below.

Firstly, that in selecting Sinohydro and signing the MoU without following the PPDA
Act, the Government of Uganda acted in breach of and in violation of the principles
of the rule of law, good governance, democracy and accountability as enshrined in
Articles 6(d), 7(2) and 8(1) (a) and (c) of the Treaty. That the said actionwas i n
fact arbitrary, discriminatory and illegal and lacked transparency since the governing
legal framework for the procurement was ignored.

Secondly, that the selection of Sinohydro to undertake the project was done in
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contempt of Court and in violation of the orders granted in the aforementioned cases
and was thus a breach of the principles of the rule of law, good governance and
democracy as stipulated in Articles 6(c) and (d), 7(2) and 8(1) of the Treaty.

12. The Applicant therefore prays for orders as follows:

“a) A Declaration that the selection by the Government of Uganda and signing of

the Memorandum of Understanding between the Government of Uganda and
Sinohydro Corporation Limited on the 20th June, 2013 for the construction
of the 600 MW Karuma Hydro Power Project is a breach and infringement of
Articles 6(c), 7(2) and 8(1) of the Treaty.

b) Enforcing or directing the immediate compliance with the Treaty and/or
performing of the State obligation and responsibilities of the Government of
Uganda under the Treaty by:

i) Directing the Government of Uganda to cancel the Memorandum of
Understanding signed between the Government of Uganda and Sinohydro
Corporation Limited on the 20th June, 2013 for the construction of the 600
MW Karuma Hydro Power Project;

ii) Directing the Government of Uganda to comply with the Court Order in
Nakawa High Court Miscellaneous Cause No.11 of 2013 - Hon. Andrew
Baryayanga Aja vs. Attorney General ordering award of the contract to the
best evaluated bidder for the Engineering Procurement and Construction
Contract for the 600 MW Karuma Hydro Power Project;

iii) Reinstating the status quo before the selection of Sinohydro Corporation
Limited and subsequent signing of the contract between the Government of
Uganda and Sinohydro Corporation Limited.

c) Costs of this Reference be paid by the Respondent.”

The Respondent’s Case

13. The Respondent filed a Response to the Reference on 10th September, 2013 as well
as an Affidavit in support sworn by Christopher Gashibarake on the same day,
together with annextures thereto. He also filed written submissions on 28th April,
2014. His case is that the Applicant is engaged in frivolous, vexatious, scandalous
and outrageous litigation aimed at derailing and/or delaying the construction of the
Karuma Hydro Power Plant.

That the Applicant’s interest in the matter, in any event, is that of an agent who has
not been paid for his services by his client and so his remedy for that problem lies
elsewhere than in the present Reference.

Regarding the manner in which Sinodydro was awarded the contract to undertake
the Karuma Project, it is the Respondent’s case that:

14.

15.

a)

b)

Upon theIGG recommending cancellation of the entire tender process, the Cabinet
of the Government of Uganda decided to comply with that recommendation and
on 23rd April, 2013, the Contracts Committee of the Ministry of Energy and
Mineral Development rejected all bids for the tender under Section 75 of the
PPDA Act and Regulation 90 thereof;

The said cancellation was thereafter communicated to all the bidders, including
China International, whose agent was the present Applicant;
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16.

17.

c) On 24th April, 2013, the Constitutional Court of Uganda issued an injunctive
interim order in Misc. Appl. No. 3 of 2013 restraining the Government of Uganda
from implementing the IGG’s recommendations but the said order was served
well after the cancellation of the procurement process and rejection of all bids.
That thereafter, the proceedings in the Court were rendered spent and lifeless;

d) The same position in (c) above applied to the orders issued on 20th May, 2013 by
Hon. Lady Justice Mwondha in Misc. Appl. No.11 of 2013;

e) That in any event, there is an appeal pending against the orders of Mwondha, J.
and that fact notwithstanding, the said orders were also overtaken by events once
the tender process was cancelled.

It was also the Respondent’s case that the decision to select Sinohydro was neither

arbitrary nor illegal and the same was carried out in a transparent manner and in

uniformity with the provisions of the Constitution and Laws of Uganda. That the
signing of the MoU with the said Company was also in line with a bilateral arrangement
between the Government of Uganda and the Government of the People’s Republic
of China to secure funding through Exim Bank of China for the construction of the

Karuma Hydro Electric Power Plant by Sinohydro, a wholly owned Government of

China Company.

Lastly, that the MoU signed by Sinohydro is no different from the one signed by

China International, the Applicant’s principal, to construct the Isimba Hydro Power

Plant and so the said Company cannot, through the Applicant, complain about a

process that it is a beneficiary of.

18. That therefore, the Reference should be dismissed with costs.

19.

20.

21.

22.

The Applicant’s Rejoinder to the Respondent’s Case

In his rejoinder to the Respondent’s case, the Applicant made the point that there is
no lawful bilateral arrangement between the Governments of Uganda and that of
the People’s Republic of China as alleged, or at all. In any event, if such a bilateral
arrangement existed, the same would have been unconstitutional by dint of Article
159 of the Constitution of Uganda which requires that all loan agreements by the
Government must be executed as authorized by an Act of Parliament.

That a Cabinet directive as relied on by the Respondent cannot override a court
order and the Cabinet of Uganda was bound to respect and abide by the decision
made by Mwondha J. in Misc. Application.No.11 of 2013. Further, that the orders
of maintenance of status quo issued on 22nd April, 2013 with the consent of the
Respondent meant that the relevant Government authorities, including the Permanent
Secretary, Ministry of Energy and Mineral Development, knew of the said orders and
could not therefore change the status quo as they purported to do. In any event, that
the Minutes of the Contracts Committee of the said Ministry purporting to cancel
all bids for the Karuma Hydropower tender were fabricated and were an attempt at
clothing an illegality with the garb of legitimacy.

The Applicant also contended that the award of the Isimba Hydro Power Project
contract to China International could not make right the alleged unlawful MOU and
contract with Sinohydro.

The Applicant also made the point that after the present Reference was filed, and
in spite of the express provisions of Article 38(2) of the Treaty, the Government of
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23.

Uganda proceeded to authorize the commencement of the Karuma Hydro Power
Project. That the said action was a perpetuation of its unlawful conduct and so the
intervention of this Court is necessary.

That therefore, the Respondent’s response has no merit and should be dismissed.

Scheduling Conference
24. On 13th February, 2014, Parties attended a Scheduling Conference at this Court and

it was agreed inter-alia that the following issues are the ones requiring determination:

i) Whether the selection and subsequent signing of the Memorandum of
Understanding between the Government of Uganda and Sinohydro Corporation
was inconsistent with and an infringement of Articles 6(c ) and (d), 7(2) and 8(1)
of the Treaty for the Establishment of the East African Community;

ii) Whether the acts of the Government of Uganda in implementing the
Memorandum of Understanding after the filing of this Reference is inconsistent
with and an infringement of Article 38(2) of the Treaty as amended; and

iii) Whether the Parties are entitled to the orders sought.

Determination
25. As earlier stated, the whole dispute forming the gravamen of this Reference relates

26.

to the manner in which the Government of Uganda awarded the Karuma Hydro

Electric Power Project contract to Sinohydro. As a corollary to that singular issue,

the conduct of the said Government as regards certain orders issued by the Municipal

Courts of Uganda will also have to be addressed. Alongside the latter issue, the

import of Article 38(2) of the Treaty will be determined in the context of the facts as

earlier set out.

Issue No.1 - Whether the selection of Sinohydro and subsequent signing of the

Memorandum of Understanding between the Government of Uganda and Sino

Hydro Corporation was inconsistent with and an infringement of Articles 6(c ) and

(d), 7(2) and 8(1) of the Treaty :

In order to address the above issue, it is important to reproduce the contents of

Articles 6 (c) and (d), 7(2) and 8(1) of the Treaty. They read as follows:

Article 6(c) and (d)

“The fundamental principles that shall govern the achievements of the objectives of

the Community by the Partner States shall include:

(a)....

(b) ....

(c) Peaceful settlement of disputes;

(d) Good governance including adherence to the principles of democracy, the rule
of law, accountability, transparency, social justice, equal opportunities, human
and people’s rights in accordance with the provisions of the African Charter on
Human and Peoples’ rights;”

Article 7(2)

“l...The Partner States undertake to abide by the principles of good governance,

including adherence to the principles of democracy, the rule of law, social justice and

the maintenance of universally accepted standards of human rights.”
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27.

28.

29.

30.

31.

Article 8(1) — The Partner States shall:

(a) Plan and direct their policies and resources with a view to creating conditions
favourable for the development and achievement of the objectives of the
Community and the implementation of the provisions of this Treaty;

(b) Co-ordinated, throughout the institutions of the Community, their economic and
other policies to the extent necessary to achieve the objectives of the Community;
and

(c) Abstain from any measures likely to jeopardize the achievement of those
objectives or the implementation of the provisions of this Treaty.

In invoking the above Articles of the Treaty, Mr. Mbabazi, Learned Counsel for the

Applicant in his very elaborate submission on the concept and principles of good

governance and accountability, quoted from a number of United Nations documents

including those from United Nations Development Programme( UNDP ), UN

Commission on Human Rights, United Nations Economic and Social Commission

for Asia and the Pacific (UNESCAP) and United Nations Development Fund

for Women(UNIFEM) as well as the World Bank and the International Fund for

Agricultural Development(IFAD) to make the point that good governance concerns

the principle that governance must be participatory, transparent and accountable.

That it ensures that political, social and economic priorities are based on broad

consensus in society and that the voices of the poorest and the most vulnerable are

heard in decision-making processes.

On the principle of the rule of law, Mr. Mbabazi further relied on the decision of this

Court in Katabazi ¢ 21 Others vs. Secretary General of the EAC & Anwar, EAC] Ref.

No.1 of 2007 where the Court explained the rule of law to mean that “both the ruled

and the governed are equally subject to the same law of the land” and that the role of

the Court is to maintain the rule of law and to ensure that Partner States also do so.

He also placed reliance on the decisions in Smit Indira Nehru Gandhi vs. Raj Narain &

Anor Air 1975 SRC 2299, HEABC vs. Facilities Subsector Bargaining Association 2004

BCSC 603 and Re Manitoba Language Rights (1985), SCR 7 to submit that the rule

of law, unlike many legal concepts, is simple, is written in plain language and has a

number of aspects, but the aspect with which this Court must concern itself with is

that “the law in our society is supreme — no one —no politician — no government — no

Judge - no union - no citizen is above the law”

Applying the above principles to the issue under consideration, Mr. Mbabazi’s

submission was that the conduct of the Government of Uganda in signing the MoU in

contest breached all the principles of good governance and the rule of law, a position
not shared by the Respondent as elsewhere explained above.

On our part, we wholly agree with the exposition of the above principles and

specifically in Articles 6(c) and (d), 7(2) and 8(1) as eloquently expressed by others

before us including in the Katabazi Case (supra). In addition, we also wish to state
that the framers of the Treaty and its signatories intended that the Principles in

Articles 6 and 7 as well as the undertakings to implementation in Article 8 should

have real value and meaning to themselves and to all citizens within the borders of

the Partner States forming the EAC. They are therefore justiciable and are meant to
bind all organs of the EAC including the Governments of the Partner States such as
that of the Republic of Uganda.
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32.

33.

34,

35.

36.

In a nutshell, the activities of Partner States must be transparent, accountable and
undertaken within the confines of both their municipal laws and the Treaty.

In the above regard, there is no doubt that the initial tender for the construction of
the Karuma Hydro Power Plant was made within the provisions of the PPDA Act
hence the fact that more than one bid was called for. The IGG later, in the Report
dated 22nd March, 2013 recommended that the tender process be started afresh. We
have perused the said report and the reason why the whole process was cancelled was
the allegation that “.... One of the bidders, China International Water and Electric
Corporation (CWE), was being fronted by architects of the procurement fraud and
was on the verge of being awarded the contract, yet it had presented falsehoods in its
bid documents which were known to the Procurement Committee but it had turned
a blind eye to the falsehood because members of the Committee had been facilitated
(bribed) by CWE”

The IGG indeed therefore found that China International had presented false
information in its bid as regards its past experience and capacity as an Engineering,
Procurement and Construction (EPC) contractor and recommended that action
against the said Company be taken by the Public Procurement and Disposal of Assets
Authority.

We shall only pause here to note that the Applicant has confirmed that he represented
China International in the bid above and also to note that the above decision dated
22nd March 2013 was subsequently quashed by the High Court (Mwondha J.) on
20th May, 2013. We also note that on 24th April, 2013, the Constitutional Court of
Uganda in Constitutional Appl. No.3 of 2013 issued orders restraining “The Uganda
Government/Ministry of Energy and Mineral Development/contracts Committee
to the Ministry of Energy and Mineral Development/the Cabinet or any of its/their
authorized servants/employees or any person by whatever name called from acting
on the recommendations of the Inspector General of Government’s (IGG) report ....
dated 22/3/1013”

We have also seen letters dated 24th April, 2013 from the Permanent Secretary,
Ministry of Energy and Mineral Development giving notice of the rejection of all bids
and cancellation of the procurement for engineering, procurement and construction
works of Karuma Hydro Power Project. The Respondent is shown to have received
copies of those letters on 25th April, 2013. The letters were also addressed inter-
alia to Sinohydro, China International Water and Electric Corporation and Orascam
Construction Company Limited. The rejection and cancellation aforesaid was based
on Section 75 of the PPDA Act which provides as follows:

“The employer reserves the right to accept or reject any Bid and to cancel the bidding
process and reject all bids, at any time prior to the award of Contract, without thereby
incurring any liability to the affected Bidder or Bidders or any obligation to inform
the affected Bidder or Bidders of the grounds for the Employer’s action”

37. In the above context, we have not heard the Applicant to argue that the above section

was improperly invoked but his case was that the decision to cancel the bids was
taken in contravention of Court orders. We shall revert to the latter issue in due
course but suffice it to say that the cancellation of the bids under section 75 aforesaid
cannot be the sole basis for a Reference to this Court under the named Articles of the
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38.

Treaty. Had evidence been tendered before us that the Government of Uganda had
expressly violated that section, then we may have rendered ourselves on the import
of such a violation in the context of our jurisdiction to interpret the Treaty, including
in matters relating to the rule of law and good governance under Articles 6(c) and
(d), 7(2) and 8(1) (c) of the Treaty. That is all there is to say with regard to that matter.
The next issue to address is the actual selection of Sinohydro to undertake the Karuma
Project and whether that action was an act in violation of the named Treaty provisions.
To put matters into perspective, after the cancellation aforesaid, matters seemed to
have remained largely in Court (both the High Court and the Constitutional Court)
until the MoU with Sinohydro was executed on 26th June, 2013.

39. According to the Respondent, the decision to award Sinohydro the contract for the

construction of the Karuma Hydro Power Plant was undertaken outside the PPDA
Act unlike the cancelled tender, because it was based on a bilateral arrangement
between the Governments of Uganda and that of the People’s Republic of China.
That argument is made at paragraph 6 of the Affidavit of Christopher Gashibarake
but that bilateral arrangement was not attached to the said Affidavit in any format.
Where then is the evidence of that arrangement in the present proceedings?

40. There are a number of references to the said arrangement in documents exhibited by

the Parties and they are as follows:

i) Inthe MoU dated 20th June, 2013, at Clause 8, the Government of Uganda and
Sinohydro agreed as follows:

“This MoU shall be subject to Sinohydro’s producing a supporting letter regarding
this project from the Chinese Government within the bilateral agreement between
the Government of Uganda and the Chinese Government.”

ii) Inaletter dated 3rd July, 2013, addressed to Sinohydro, the Permanent Secretary,

Ministry of Energy and Mineral Development stated as follows:
“You are also urged to expedite to the Government of Uganda the confirmation
of support from your company by the Government of the People’s Republic
of China and the Exim Bank of China to avail funds for the project under the
bilateral agreement between the two countries”

iii) In a letter dated 15th August, 2013, the Executive Director of the Public
Procurement and Disposal of Public Assets Authority wrote as follows to the
Permanent Secretary, Ministry of Energy and Manpower Development :

“The Authority has studied the contents of your letter and noted as follows:

iv) The Memorandum of Understanding states that there is a bi-lateral agreement
between the Government of Uganda and the People’s Republic of China pursuant
to which the Chinese Government offered to fund the construction of Karuma
to be undertaken by a Chinese firm and that Cabinet approved another bi-lateral
arrangements to utilize funds from China Exim Bank to construct the Karuma
Dam, with counterpart funding from the Government of Uganda.

v) There is an agreed position by the Presidents of Uganda and the People’s Republic
of China that the construction of Karuma dam be financed and developed under
bi-lateral cooperation between Uganda and the People’s Republic of China”

In light of the above therefore, the Authority responds as follows:

41. The selection of M/S Sinohydro Corporation Ltd, a Chinese State owned Construction
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Company was guided by Uganda’s obligation arising out of the agreements between
the Governments of Uganda and the People’s Republic of China.

Under Section 4(1) of the PPDA Act, “where the PPDA Act conflicts with the
obligations of the Republic of Uganda arising out of an agreement with one or
more States or with an International Organization, the provision of the agreement
shall prevail” It appears from your letter that the bi-lateral agreement between the
Governments of Uganda and China has an arrangement whereby China Exim Bank
will provide financing and M/S Sinohydro Corporation Ltd will undertake the works.
This therefore means that the above bi-lateral arrangements prevail over PPDA
Act, 2003 and in that regard, the Act does not apply to this type of procurement in
view of the provisions of the various bi-lateral agreements mentioned in your above
mentioned letter and the decisions taken by Cabinet in that regard.

With regard to your request to clear the draft conditional contract between the
Government of the Republic of Uganda represented by the Ministry of Energy and
Mineral Development and M/s Sinohydro Corporation Ltd in respect of Karuma
Hydropower Plant and Karuma Interconnetion Project, the Authority advices
that under Article 119 of the Constitution, the mandate for advising and clearing
Government contract is vested in the Attorney General. The Entity should therefore
seek clearance of the said contract from the Attorney General”.

42. As can be seen above, in fact no written copy of the bilateral agreement or arrangement

43.

44.

45.

46.

47.

was seen by any of the named Parties before they gave advice or acceded to the MoU
and in the contract agreement signed between the Government of Uganda and
Sinohydro dated16th August, 2013, although Clause 2.0 is with regard to contract
documents, the MoU is one such document but no reference is made to the bilateral
agreement or arrangement nor any evidence of it given.

When we asked Mr. Bafirawala at the hearing of the Reference as to where the said
agreement was, his response was:

“My Lords, I do not have the physical document, but what I understand is that the
arrangement does exist and it was reproduced in the documents that we attached and
brought to the Court”

In further submission, Counsel for the Respondent intimated that the arrangement
was actually made under Article 123 of the Constitution of Uganda and it was not
necessary that it should have been reduced to writing.

Mr. Mbabazi for the Applicant on this issue asked the Court to take it that since no
such arrangement was shown to have existed then the Sinohydro contract was based
on an illegality. What position should we take in regard to that controversy?

It cannot be gainsaid that this Court’s jurisdiction is limited to the interpretation and
application of the Treaty. In doing so, there may be instances where the Court may
have to look to municipal law and compliance thereto by a Partner State only in the
context of the interpretation of the Treaty. That is why for example, in Rugumba vs.
Attorney General of Rwanda, EAC] Ref. No.8 of 2010, this Court had to invoke the
penal laws of the Republic of Rwanda to find that where a Partner State does not
abide by its own penal laws and procedures, then its conduct amounts to a violation
of the rule of law and hence the Treaty.

Similarly, in Muhochi vs. the Attorney General of the Republic of Uganda, EAC] Ref.
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48.

49.

50.

51.

52.

53.

No.5 of 2011, the Court found that where a Partner State had declined to follow its
immigration Laws in declaring the Applicant a prohibited immigrant, then it was in
breach of the Treaty and the Protocol on the Common Market which includes the
right of free movement of persons within the EAC.

We shall adopt the same approach in this matter and we agree with Mr. Mbabazi
only to the extent that the alleged bilateral agreement or arrangement does not exist
before us in any written form. But having said so, we heard Mr. Bafirawala for the
Respondent as supported by his colleague, Mr. Adrole, to have been saying that under
Article 123(1) of the Constitution of Uganda, the President of Uganda could “make
treaties, conventions, arrangements or other agreements between Uganda and any
other country or between Uganda and any international organization or body in
respect of any matter”.

Article 123(2) however, provides that Parliament shall make laws to govern the
matters provided for in Article 123(1) aforesaid and one of those laws, in the context
of the dispute before us, is the PPDA Act.

That Article must therefore be read with Section 4(1) of the PPDA Act which ousts
the provisions of that Act and for avoidance of doubt, we once again reproduce that
section which reads as follows:

“Where the PPDA Act conflicts with the obligations of the Republic of Uganda arising
out of an agreement with one or more States or with an International Organization,
the provision of the agreement shall prevail”

Turning back therefore, to the bilateral arrangement and the selection, without a
tender process, of Sinohydro to undertake the Karuma Hydro Power Project, did the
Government of Uganda follow its own Laws in the said selection?

Taking all matters above into account, the bilateral arrangement may not be with us
in writing but we have reflected over that fact and noting the terms of the contract
signed on 16th August, 2013 as read with the MoU dated 20th May, 2013, it is clear
to us that an arrangement under Article 123(1) of the Ugandan Constitution exists
between the Government of Uganda and the People’s Republic of China whereby the
latter, through its subsidiaries and agencies, would finance projects in Uganda on such
terms as may be agreed between them. We say so because, it is inconceivable, to us at
least, that the President, the Attorney General, the Permanent Secretary in the relevant
Ministry, the Executive Director of the PPA would all refer to “an arrangement” that
does not exist. We have also noted that the obligation to produce evidence of such an
arrangement in the context of the dispute before us was placed on Sinohydro. It is on
the record that Sinohydro was initially a party to these proceedings but was struck
out for being improperly joined. How then can we hold the Respondent responsible
for actions of a party not present to speak for itself? We reiterate that Clause 8 of the
MoU enjoined Sinohydro in the following terms:

“This MoU shall be subject to Sinohydro’s producing a supporting letter regarding
this Project from the Chinese Government within the bilateral arrangement between
the Government of Uganda and the Chinese Government.”

Although it would have been expected that the Respondent should have produced
evidence of compliance by Sinohydro, we find it difficult to hold it against him that
he has not done so in the context of the dispute before us.

277



278

East African Court of Justice Law Report 2012 - 2015

54.

55.

56.

Having held as above, we can only conclude by stating that it is not the role of this
Court to superintend the Republic of Uganda in its executive or other functions.
Whereas of course where there is obvious and blatant violation or breach of the
principles of good governance and rule of law, this Court will, without hesitation, so
declare, we are unable to do so in the present case.

The next issue to address is whether the Respondent disobeyed and committed
contempt of Court when it failed to honour and enforce the Court orders issued in
Misc. Appl. No.162 of 2013, Misc. Appl. No.11 of 2013 and Constitutional Appl. No.3
0f 2013. The question was framed in the context of alleged violations of Articles 6 (c)
and (d), 7(2) and 8(1) of the Treaty.

We propose to spend very little time on this question because as we understand it,
the Applicant alleged that the Respondent committed acts of contempt of the High
Court and Constitutional Courts of Uganda by selecting Sinohydro to undertake the
Karuma Hydro Power Project while there were orders that the status quo as regards
the project be maintained alongside other orders of an injunctive nature restraining
the award of the contract to any party, Sinohydro included.

57. The Respondent denied the above allegation and added that all the orders issued by

the Court aforesaid were rendered lifeless and spent once the tender process was
cancelled well before the said orders were served on the Respondent.

58. More fundamentally, and that is our entry point in determining the above issue, the

Respondent submitted that this Court cannot find contempt when the affected Courts
have not done so. We have no choice but to agree with the Respondent in that regard.

59. We say so because, contempt of Court has been defined to mean “conduct that defies

the authority or dignity of a Court...” — Black’s Law Dictionary, Ninth Edition. If that
be so, the law and practice as we know it, is that contempt proceedings are in the
nature of criminal proceedings and ordinarily an enquiry ought to be made as to the
circumstances in which the alleged contempt was committed. Issues of service of the
Court order, its contents and manner in which it was allegedly contravened are then
addressed by the Court that issued the said orders. In the instant Reference, we have
seen no evidence that either the High Court or the Constitutional Court of Uganda
were ever addressed on alleged disobedience of their orders. How then can this
Court take their place and purport to determine that those orders were disobeyed or
not, when the said Courts have not received any complaints in that regard?

60. Whatever our view on the orders issued by the said Courts and whether or not they

61.

62.

were disobeyed is a matter that we deem unfit to delve into lest we fall afoul of our
jurisdiction. Had those Courts found the Respondent to have acted in contempt
of their orders, then this Court could properly take that decision and apply it in
determining whether the Respondent by that fact had also acted in contravention of
the principle of the rule of law under the Treaty.

Having declined the invitation to address the issue of contempt of a court other than
contempt committed in this Court, it follows that we have nothing more to say on the
subject.

Issue No.1 must in conclusion be answered in the negative.

Issue No.2 - Whether the acts of the Government of Uganda in implementing the
Memorandum of Understanding after the filing of this Reference is inconsistent with
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63.

64.

65.

66.

67.

and an infringement of Article 38(2) of the Treaty:

The Applicant’s submission on the above issue was that after the Reference was filed,
the Respondent ought to have advised the Government of Uganda not to proceed
with the implementation of the impugned MoU with Sinohydro because of the
express provisions of Article 38(2) of the Treaty.

The Respondent on the other hand submitted that Article 38(2) aforesaid is not an
automatic bar to any action being challenged in a Reference before this Court and
relied on the decision of this Court in Kahoho vs. the Secretary General of the EAC,
Appl. No.5 of 2012 in support of that proposition.

On our part, we should begin by stating that Article 38(2) of the Treaty provides as
follows:

“Where a dispute has been referred to the Council or the Court, the Partner States
shall refrain from any action which might be detrimental to the to the resolution of
the dispute or might aggravate the dispute.”

In interpreting that Article, in the Kahoho case (supra), this Court partly stated that:

“As for the provisions of Article 38(2) of the Treaty, we hold the view that every case
should be determined on its own facts since the grant of an injunction is a function
of the Court in exercise of its discretionary power. Therefore, Article 38(2) cannot be
seen to be removing that long held position without expressly saying so”.

In applying the above reasoning to the present Reference, we note that the Applicant
obtained status quo orders as well as injunctive orders against the Respondent in
both the High Court and the Constitutional Court of Uganda.

68. He also sought injunctive reliefs in this Court premised on Article 38(2) aforesaid. We

69.

70.

have declined to delve into the issue whether the orders of the Ugandan Courts were
disobeyed and our reasons for doing so are on the record. As regards interlocutory
proceedings before this Court filed by the Applicant in Appl.No.3 of 2013 during the
pendency of the Reference, we noted as follows:

“We have considered the matter before us in totality and whatever the merits or
otherwise of the Applicant’s case, the construction of Karuma Hydro Power Plant has
already commenced. Funds have certainly been pumped into it and the consequences
of stoppage may not be bearable to the tax payer in Uganda.

Further, a number of parties have been named as having an interest in this matter
but they are not before us. They include the principle player in the offending MoU,
namely Sinohydro as well as China International and Exim Bank, China. To issue
orders that may affect them adversely without hearing them would not enhance the
rule of law and would instead violate it. In the end and with extreme reluctance, we
are minded to the position that the balance of convenience must tilt in favour of the
Respondent.

In saying so, we are aware that the grant of an interlocutory injunction is an exercise
the Court’s discretion which must be exercised judiciously at all times. (see Kahoho
vs. Secretary General of the EAC, EAC] Appl. No.5 of 2012).

This Court having so stated, then declined to grant any orders to stop the
implementation of the MoU as sought by the Applicant and premised on article 38(2)
aforesaid.

We reiterate that finding as we also reiterate the reasoning in Kahoho (supra). To
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reason otherwise would open up the Court process to abuse whereby a party intent
on disrupting an otherwise legitimate process would merely have to file a reference
before this Court and relying on Article 38(2) of the Treaty, obtain an automatic stay
of the process or action without the responding party being heard. The principle of
the rule of law so painstakingly crafted into the Treaty would in such circumstances,
have no meaning.

In the circumstances, we can only answer Issue no.2 in the negative.

Issue No.3 - Whether the Parties are entitled to the Orders sought:

71. Elsewhere above we have reproduced the prayers sought in the Reference. Prayer (a)

sought orders that this Court should direct the Government of Uganda to cancel the
MoU signed with Sinohydro. We have shown that we see no merit in such an action
and in addition, whereas it is a principle well established in this Court, that a party
need not exhaust local remedies before coming to this Court, the same issue is live
before Courts in Uganda and taking the same approach as we did in Alcon Intl. Ltd
vs. Standard Chartered Bank of Uganda & others, EAC] Reference No. 6 of 2010, we
respectfully decline to grant the said orders and would advise the Applicant that all is
not lost and he should pursue the pending matters in the local Courts to their logical
conclusion.

72. On prayer (b) seeking orders that the Government of Uganda should be directed to

73.

74.

comply with the status quo orders issued in Misc. Appl. No.11 of 2013 at the High
Court of Uganda in Nakawa, we have already addressed that issue and we need not
repeat our findings.

The holding in (b) above also applies to prayer (c) of the Reference which we also
decline to grant.

On costs, the issues raised by the Applicant were neither idle nor frivolous to the
extent that they raise pertinent issues about the manner in which a Partner State
should undertake its public procurement processes. The record would show that
he was pursuing the said issues for both personal reasons and in the interest of the
Uganda public which is entitled to fair, transparent and accountable procurement
processes and the latter is a sufficient reason for us to order that each Party should
bear its own costs.

Conclusion
75. The Reference before us brings to the fore the emerging reality within the Community

that Partner States, while conducting bilateral matters, must do so openly,
transparently and within their Constitutions and Statutes. To go outside those
parameters may well mean that the principles of good governance and rule of law
would be violated and this Court’s intervention would be necessary.

76. Having come to the end of the matter, we thank Counsel for their courtesy and depth

of research but it is clear by now that we are unable to accede to the Applicant’s prayers
and the final orders to be made are that:

i) 'The Reference is dismissed;

ii) Each Party shall bear its own costs.

It is so ordered.

%%
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Attorney General’s mandate - ARV procurement - Good governance and accountability
- Jurisdiction- Natural justice - Whistle blowers motivation - Whether this was a
matter of interpretation by the Court.

Articles: 6(d), 7(2),8(1)(c ) 27 (1), 30(1) & (3) of the Treaty for the establishment of the
East African Community- Whistle-blowers Protection Act, No.6 of 2010, Uganda- The
Inspectorate of Government Act, 2002, Uganda Constitution, 1995.

The Applicant a resident of the Republic of Uganda claimed that in 2009 he obtained
information that the Government of Uganda, through the National Medical Stores
procured Antiretroviral drugs (ARVs) under a Memmorandum of Understandin
(MoU) of 14th December, 2005 between the Government of Uganda and Quality
Chemical Industries Ltd (QCIL) at non-competitive prices contrary to the spirit of
the Public Procurement and Disposal of Public Assets Authority Act (PPDA) and
Regulations governing Public Procurements.

He disclosed the information to the Inspector General of Government (IGG) in
accordance with the provisions of the Whistle-blowers Protection Act, No.6 of 2010.
The investigation by the IGG led to the conclusion of a loss by the Government of
Uganda of USD17,826,038.94 between December, 2009 and October, 2010 due to
inflated prices and the IGG made recommendations on the appropriate action to be
taken by the Government contained in the IGG’s Report of 20th December, 2011. In
accordance with Section 1 of the Whistle-blowers Protection Act, the Applicant as a
whistle-blower expected a reward of 5% of the net liquidated sum of money upon the
disclosure to the IGG provided for in both the Whistle-blowers Protection Act and
Inspectorate of Government Act, 2002.

On 22nd October, 2012, the Applicant sought an update from the IGG on the
implementation of the IGG’s recommendations and the reward provided for
under the Whistle-blowers Protection Act. By a letter dated 14th December 2012,
the IGG advised the Applicant to approach the Attorney General of Uganda who,
in his legal capacity of legal representative of Government, has the obligation and
necessary resources to implement the IGG’s recommendations and to satisfy the
Applicants Claim. The Respondent did not take appropriate action with regard to
the implementation of the IGG’s report and recommendations and on 8th July, 2013,
the IGG overturned her recommendations and considered that there was no need to
recover the amount of USD17, 826,038.94.
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The Applicant then filed this Reference challenging the legality of the actions of the
Respondent alleging that the turnabout by the Inspectorate of the Government was
inconsistent with Articles 6(d), 7(2) and 8(1)(c) of the Treaty.

The Respondent averred that the Reference had no merit and there were no questions
for the interpretation or infringement of the Treaty.

Held:

1) The Courtwould not interfere with the report of the Inspector General of Government
(IGG) because it lay outside the province of its jurisdiction. However, the mere
inclusion of some aspects of the IGG’s report in the Reference could not prevent the
Court from exercising its jurisdiction where the Applicant alleged that the actions
of the Respondent had violated Treaty provisions. Thus the Reference was properly
before the Court.

2) Adverse orders could not be made against QCIL without hearing it as this would be
against the principle of natural justice.

3) On the issue of the consistency of letters of the IGG and Attorney General of the
Republic of Uganda with Articles 6(d), 7(2) and 8(1)(c) of the Treaty, the Attorney
General acted within the legal framework and his actions were not inconsistent with
the rule of law. The Attorney General’s legal opinion to the IGG was merely advisory
and did not have a binding effect. Hence, the IGG acted independently in accordance
with her constitutional mandate.

Cases cited:

James Katabazi & 21 Others v. The Secretary General of the EAC and The Attorney
General of the Republic of Uganda, EAC]J Reference No.1 of 2007

Jim Muhwezi & 3 Others v. Attorney General and Another, Constitutional Petition No.10
of 2008.

Samuel Mukira Mohochi v The Attorney General of the Republic of Uganda, EAC],
Reference No.5 of 2011

Shri Mani Ram Sharma and Others No0.001322 v. the Attorney General of India on 10th
December, 2012 Supreme Court of India

Judgment

Introduction

1. Mr. Geoffrey Magezi (hereafter “the Applicant”) is a resident of the Republic of
Uganda, a Partner State of the East African Community (hereinafter referred to as
“EAC”). His address of service for purposes of this Reference is ¢/o Nyanzi, Kiboneka
& Mbabazi Advocates, Plot 103 Buganda Road, P.O. Box 7699, Kampala.

2. On 25th July, 2013, the Applicant brought this Reference under Articles 6(d), 7(2),
8(1)(c), 23, 27(1) and 30 of the Treaty for the Establishment of the East African
Community (hereinafter referred to as “The Treaty”) and Rule 24 of the East African
Court of Justice Rules of Procedure, 2013 (hereinafter referred to as “Rules”). He has
sued the Attorney General of the Republic of Uganda in his capacity as the Chief Legal
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Adviser to the Government as the Respondent, the Inspector General of Government,
the Auditor General of Uganda, the Public Procurement and Disposal of Public Assets
Authority (PPDA), the National Medical Stores and Quality Chemical Industries Ltd
(QCIL), as Interested Parties, for violation and/or infringement of Articles 6(d), 7(2)
and 8(1) (c) of the Treaty.

On 25th November, 2013, he lodged before this court an Amended Statement of
Reference in which he discontinued the Reference against the Interested Parties and
confirmed the judicial proceedings against the Attorney General only.

Representation

4.

Mr. Mohamed Mbabazi, represented the Applicant while Mr. Kodoli Wanyama,
Principal State Attorney, George Karemera, Senior State Attorney, and Mr. Bichachi
Ojiambo, State Attorney represented the Respondent

Factual Background

5.

At a time when in Uganda access to the treatment of HIV/AIDS was almost
impossible to the poor and malaria was at its peak, the Government of Uganda
(the “Government”) conceived the establishment of a pharmaceutical factory to
manufacture drugs to treat illnesses in that country. Therefore, the Government and
QCIL, a Private Limited Company incorporated in accordance with Ugandan Laws
and Regulations, signed a Memorandum of Understanding (The “MoU”) on 14th
December, 2005, under which the off-take purchase of Antiretroviral ("ARVs”) and
anti-malaria drugs from QCIL by the Government was guaranteed until 2019. A
guarantee to QCIL was also issued on the same date and both the MoU and the
Guarantee provided that QCIL shall construct a pharmaceutical drugs and products
factory which shall carry out the manufacture of ARVs and Anti malaria drugs.

The MoU provided that the Government shall purchase the drugs from the QCIL
Plant in Uganda before the construction of the factory was completed and the drugs
manufactured. Moreover, it was agreed that the prices of those drugs would be equal
to or less than the prices provided in a joint UNICEF-UNAID-WHO-MSF Project.
Prior to the completion of the construction of the aforesaid factory in 2007, the
Applicant alleged that he discovered that the Government, through the National
Medical Stores had procured drugs from QCIL imported from India and which
were at an unjustified 15% mark-up of international prices and that this act had
caused a financial loss of USD17,826,038.94 to the public. The Applicant also alleged
that acting as a whistle-blower, he brought that malpractice to the attention of the
Inspector General of the Government (hereinafter referred to as “the IGG”) who
started investigations and produced a report that confirmed the said loss.

In her report, the IGG recommended to the Government to consider recovery of the
payments made above the 15% mark-up for drugs purchased illegally from QCIL,
which amounted to USD17,826,038.94.

Whereas the Applicant expected a reward in accordance with Article 19 of Whistle-
blowers Protection Act, 2010 and in the light of the conclusions and recommendations
of the IGG, the latter, by a turnabout, reviewed her conclusions related to the
recovery of the alleged loss highlighted in the aforesaid report, hence the filing of this
Reference.
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The Applicants’ Case

10. The Applicant’s case is contained in his Amended Reference, his reply to the
Respondents Response filed on 20th May, 2014, his Affidavit sworn on 17th June,
2014, his written submissions filed on 17th November, 2014 and his rejoinder to
the Respondent’s submissions filed on the 12th January, 2015. In summary, the
Applicant’s case is as follows:-

In the course of the year 2009, the Applicant got information alleging that the
Government of Uganda, through the National Medical Stores procured ARVs
under the MoU dated 14th December, 2005 between the Government of Uganda
and QCIL at non-competitive prices contrary to the spirit of the PPDA and
Regulations governing Public Procurements;

On 25th April, 2010, the Applicant instructed his Lawyers to gather all the
information pertaining to all procurements made by the National Medical
Stores from QCIL. Thereafter, and upon receipt of the information required,
the Applicant analysed price information in the procurement and discovered
irregularities in the implementation of the MoU between the Government and
QCIL Ltd. He then disclosed the information to the Inspectorate of Government
in accordance with the provisions of the Whistle-blowers Protection Act, No.6
of 2010. Later on, the Inspectorate acknowledged the Applicant’s disclosure and
pledged that it would investigate and take appropriate action. The disclosure
touched on acts of corruption, abuse of office, misappropriation, illicit enrichment,
plunder and wastage of government resources by the Government of Uganda
and/or its officials, servants and agents in complicity with QCIL;

The investigation by the IGG led to the conclusion of a loss by the Government
of Uganda of USD17,826,038.94 in four transactions carried out between
December, 2009 and October, 2010 due to inflated prices and thus the IGG made
recommendations on the appropriate action to be taken by the Government in
redress of the malpractices and illicit transactions contained in the IGG’s Report;
Following the report issued on 20th December, 2011 and in accordance with
Section 1 of the Whistle-blowers Protection Act, the Applicant as a whistle-
blower expected a reward of 5% of the net liquidated sum of money upon the
disclosure to the IGG. Both the Whistle-blowers Protection Act and Inspectorate
of Government Act, 2002 provide for such a reward;

On 22nd October, 2012, the Applicant wrote to the IGG seeking an update on the
implementation of the IGG’s recommendations and more specifically the reward
provided for under the Whistle-blowers Protection Act. In her response dated
14th December 2012 to the Applicant, the Inspector General of Government
advised the Applicant to approach the Attorney General of Uganda who, in
his legal capacity of legal representative of Government, has the obligation and
necessary resources to implement the IGG’s recommendations and to satisfy the
Applicant’s Claim;

In the light of the above advice, the Applicant wrote to the Attorney General
requesting to be updated on the status of the implementation of the IGG’s report
and recommendations but todate, the Attorney General has never responded to
that letter. Instead, the Applicant discovered various letters with contradictory
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positions in regard to the aforesaid implementation and no appropriate action
has so far been taken with regard to the implementation of the IGG’s report and
recommendations;

Later on by letter dated 8th July, 2013, the IGG overturned her recommendations
and considered that there was no need to recover the amount of USD17,826,038.94.
The Applicant alleged that, the turnabout by the Inspectorate of the Government
is inconsistent with Articles 6(d), 7(2) and 8(1)(c) of the Treaty; and

Finally, the Applicant has sought the declaratory Orders as set out in the Amended
Reference.

The Respondent’s Case

11. The Respondent’s case is contained in his Response to the Amended Reference filed
on 7th February, 2014 supported by the Affidavit sworn by one, Richard Kiggundu,
Finance Manager of the QCIL on 11th July, 2014 and the Affidavit dated 29th July,
2014 sworn by one Ms. Jane Aceng, the Director General of Health Services in the
Ministry of Health, in the Republic of Uganda and mainly in his written submissions
filed on 23rd December, 2014.

In a nutshell, his case is as follows:-

12.

A MoU and a Guarantee between the Government of Uganda and QCIL Ltd was
signed on 14th December, 2005 and amended on 16th April, 2012;

The Applicant indeed made a disclosure of alleged malpractices that occurred
between the National Medical Stores and QCIL Ltd;

The IGG carried out investigations and produced a report on 20th December
2011;

In the follow-up of the recommendations made by the Inspectorate of Government
Unit, the IGG sought an update on the implementation of the recommendations
and the Attorney General of Uganda on 12th April, 2012 and 27th May, 2013
issued two legal opinions stating in particular that there was no loss caused to
Government by the supply of ARVs, ACTs and other drugs by QCIL Ltd;

The Attorney General, by issuing his legal opinion, acted within his constitutional
powers and that cannot be said to have contravened the principles of good
governance, democracy and rule of law;

The Attorney General independently and within his constitutional mandate
analysed all relevant facts in the report and shared his conclusions with the
IGG. He then evaluated the IGG’s recommendations for their appropriate
implementation;

The IGG does not require any consent or approval of any authority to discontinue
proceedings as provided under Section 14(8) of the Inspectorate of Government
Act, 20025

The Attorney General exercised his constitutional mandate in issuing the
aforesaid legal opinion and in doing so, he neither altered the IGG’s report nor
influenced the Inspectorate of Government;

The Respondent would raise a preliminary objection as to whether matters in
the Reference are proper questions for the interpretation or infringement of the
Treaty; and

The Reference has no merit and should be dismissed.
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Scheduling Conference

13.

On 3rd June, 2014, a Scheduling Conference was held by the Court where Parties
appeared and the following were designed as points of disagreement or issues for
determination:-

i) Whether this is a matter of interpretation before this Honourable Court pursuant
to Articles 27(1), 30(1) and (3) of the Treaty;

ii) Whether this Honourable Court can find against an entity that is not a Party to
this Reference and specifically Quality Chemical Industries Ltd;

iii) Whether the content and the implications of the Inspectorate of Government’s
letter dated 8th July, 2013 was in breach of Principles of good governance, rule of
law, accountability and transparency contrary to the provisions of Articles 6(d),
7(2) and 8(1)(c ) of the Treaty;

iv) Whether there was any loss of USD17,826,038.94 by the Government of Uganda
and Quality Chemicals Limited;

v) Whether there was inaction, refusal/or failure by the Government of Uganda to
recover USD17,826,038.94 from Quality Chemical Industries Limited; and

vi) What reliefs are available to the Parties?

Determination of the Issues

14.

15.

16.

We have considered the Reference in the context of the pleadings and Submissions
made by the Applicant and Respondent, and here below we now address the issues in
contention.

In doing so, we have in mind that the two first issues were raised as preliminary
objections by the Respondent. Since those issues have been distilled as issues for
determination, we think it is prudent to address them one by one as they were agreed
upon during the Scheduling Conference.

Issue No.1: Whether this is a Matter for Interpretation before this Honourable Court
pursuant to Articles 27(1) and 30(1) & (3) of the Treaty:

First and foremost, surprising as it may be, the Applicant shied away from submitting
on the above issue in his written submissions, but rather, he opted to await and
counter the written submissions thereof by the Respondent since he is the one who
raised that issue as a preliminary objection.

The Applicant’s Submissions

17.

18.

The Applicant, when he finally addressed the Court on this issue in his Rejoinder to
the Respondent’s written Submissions, submitted that the jurisdiction and mandate
of the Court is clearly stated in the Treaty and that in the context of the Reference,
the Court is under obligation to determine whether the acts of the Attorney General
of Uganda and the IGG, through their respective letters breached Treaty provisions.
The Applicant added that it was for that reason that he challenged the legality of the
acts of the IGG through his letter dated 8th July, 2013.

In conclusion, the Applicant submitted that the preliminary objections should be
dismissed and he invited the Court to answer the said issue in the affirmative.
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The Respondent’s Submissions

19.

20.

21.

22.

In his Response to the Amended Reference, the Respondent on his part contended
that he would raise a preliminary objection to the extent that the matters complained
of by the Applicant are not issues for interpretation by this Court. Instead, that the
facts complained of are questions to do with interpretation of a contract between two
Parties which is a preserve of the National Courts.

Through his written Submissions filed on 23rd December, 2014, the Respondent
submitted that the Reference does not contain any question for interpretation, or
infringement of Treaty provisions and went as far to argue that the Applicant is
challenging the powers of the IGG and the Attorney General of Uganda provided
for under Articles 119 and 225 of the Constitution of Uganda which is outside the
jurisdiction of this Court.

It was the Respondent’s further submission that the Applicant has attempted to use
the Court as an Appellate Court to overrule the decisions of the Inspectorate of
Government and the Attorney General’s legal opinion which is an abuse of process
of Court as provided under Rule 47(c) of the Rules. The Respondent further argued
that the facts challenged by the Applicant did not demonstrate a prima facie case of
any breach of the Treaty by the Republic of Uganda or any cause of action under the
Treaty.

In conclusion, the Respondent cited the Cases of Modern Holdings limited vs. Kenya
Ports Authority, EAC] Reference No.1 of 2008 and James Katabazi ¢ 21 Others vs. The
Secretary General of the EAC and The Attorney General of the Republic of Uganda
Reference No.1 of 2007 in support of his Submissions and prayed that Issue No.1 be
answered in the negative.

Determination on Issue No.1

23.

24.

25.

26.

The above issue is: Whether this is a Matter for Interpretation before this Honourable

Court pursuant to Articles 27(1) and 30(1) & (3) of the Treaty. Put another way;

whether this Court has jurisdiction to entertain the Reference in accordance with the

aforesaid Articles. At the outset, and for the sake of clarity, we hereunder reproduce

Articles 27 (1), 30(1) & (3) of the Treaty.

Article 27(1) reads as follows:-

“The Court shall initially have jurisdiction over the interpretation and application of

this Treaty:

Provided that the Court’s jurisdiction to interpret under this paragraph shall not

include the application of any such interpretation to jurisdiction conferred by the

Treaty on Organs of Partner States.”

At this juncture, we may pause and ask ourselves whether the terms of this Article as

they are framed need further clarification. It is common knowledge that this Court is

vested with jurisdiction over interpretation and application of the Treaty save for the

proviso enshrined in the above Article.

Article 30 provides as follows:-

“1. Subject to the provisions of Article 27 of this Treaty, any person who is resident
in a Partner State may refer for determination by the Court, the legality of any
Act, regulation, directive, decision or action of a Partner State or an institution of
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27.

28.

29.

30.

31.

32.

33.

34,

35.

the Community on the grounds that such Act, regulation, directive, decision or
action is unlawful or is an infringement of the provisions of this Treaty;

3. 'The Court shall have no jurisdiction under this Article where an Act, regulation,
directive, decision or action has been reserved under this Treaty to an institution
of a Partner State”

To dispel any misunderstanding among the Parties, let us spell out from the

Articles the conditions for any person to bring a Reference before this Court. Any

plain reading of the aforementioned Article underscores that prior to submitting a

Reference before the Court, any person must meet the following conditions:-

a) Bealegal or natural person; and

b) Be resident of an EAC Partner State; and

c) Ischallenging the legality of any Act, regulation, directive, decision, and action of
the said Partner State or an institution of the Community.

Having said so, what are the matters challenged in the Reference by the Applicant?

The Applicant is seeking the interpretation of the Treaty as to whether the letter of the

IGG dated 8th July, 2013, as well as the legal opinions of the Attorney General dated

12th April, 2012 and 27th May, 2013 infringed Articles 6(d), 7(2) and 8(1)(c ) of the

Treaty.

At this stage, Mr. Godfrey Magezi is indeed, a natural person, a resident of Uganda,

and the Republic of Uganda is a Partner State in the meaning of Article 1 of the Treaty

and the Applicant is challenging the legality of the actions of the Attorney General
and IGG of Uganda through their aforesaid letters.

With respect to the Respondent, it is our view that the matters raised in the Reference

do meet the requirements laid down in the above Articles and as to whether the

Reference is well or ill-founded is immaterial at this point.

Previously, this Court has on constant objections as to lack of jurisdiction held and

invariably so in James Katabazi ¢ 21 Others vs. the Secretary General of the EAC

and The Attorney General of the Republic of Uganda, EAC] Reference No.1 of 2007

and in Samuel Mukira Mohochi, Reference No.5 of 2011 that it has jurisdiction over

interpretation of the Treaty.

In Mukira Mohochi, the Court found that:-

“..... This Court does have jurisdiction to interpret and apply any and all provisions

of the Treaty save for those excepted by the provisions to Article 277

Further, in the same judgment, the Court added that:-

e It is that alleged infringement which through interpretation of the Treaty

under Article 27(1) constitutes the cause of action in the instant Reference, and

consequently, establishes the legal foundation of the jurisdiction of this Court in this

Reference”

From the aforegoing, we are of the firm view that since there is before us a person

who can sue and another who can be sued and that, once all alleged acts are placed

before us for interrogation as has happened in this Reference, then a cause of action
has arisen.

With regard to Article 30(3) of the Treaty in relation to the mandate of the Inspectorate

of Government of Uganda, we hasten to say that this Court is not going to interfere
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in any way with the report of the IGG because it lies outside the province of our

jurisdiction.

36. However, the mere inclusion of some aspects of the IGG’s report in the Reference
cannot prevent the Court from exercising its jurisdiction where the Applicant alleges
that the actions of the Respondent have violated Treaty provisions.

37. In view of the foregoing, we find and hold that the Reference is properly before this
Court.

Issue No.2: Whether this Honourable Court can find against an entity that is not a

Party to this Reference and specifically Quality Chemical Industries Limited:

38. Prior to the Amended Statement of Reference being filed, QCIL was one of the five
Interested Parties. Upon the amendment of the Reference, QCIL ceased to appear
as such and now the question is whether the Court can make decisions which are to
affect a party which did not participate in the proceedings. In his rejoinder dated 12th
January, 2015, the Applicant on this issue submitted that:-

o There is no Reference against QCIL and consequently, the Court cannot find
against a non-Party;

o The finding of the Court that would affect QCIL is the issue of the loss of
USD17,826,038.94 which in the Applicant’s Submissions is not justiciable before
this Court;

« The mandate of the Court is to interpret the contents of the letter dated 8th July,
2013 and inaction of the Attorney General of Uganda to implement the IGG’s
recommendations;

o The recovery of the aforesaid sum of money is not sought from the Court, but
rather to determine whether the purported recovery and/or inaction and failure
to recover by the Government is inconsistent with Articles 6(d), 7(2) and 8(1) (c)
of the Treaty;

o The Respondent in his submissions has not shown clearly how QCIL would be
affected by the Court’s findings and the submissions are purely speculative;

« In conclusion, the Applicant invited the Court to interpret and make declaration
that, the acts and inaction of the Respondent in the context of the violation of the
Treaty and dismiss the objection framed in Issue No.2.

The Respondent’s Submissions

39. The Respondent submitted on Issue No.2 that it would be unfair and a violation of the
principles of natural justice to find against a third party; not party to the Reference. He
further argued that a fair and impartial trial would involve a hearing by an impartial
and disinterested tribunal, the right to be present or be represented by an advocate,
to present its defence supported by evidence. In support of his submissions, he cited
Modern Holdings (EA) Limited Vs. Kenya Ports Authority EAC] Reference No.1 of 2008,
Carolyne Turyatemba & 4 Others Vs. Attorney General and Another, Constitutional
Petition No.15 of 2006 and Kampala Bottlers vs. Damanico (U) Ltd Supreme Court
Civil Appeal No.22 of 1992.

40. In conclusion, the Respondent invited the Court to adopt the authorities cited and
apply them to the above case, and answer the Issue No.2 in the negative.
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Determination on Issue No.2

41.

42.

43.

44.

45.

46.

47.

The question sends us back to the Principle of natural justice based on a fair hearing

in any judicial proceeding. It follows that any party to a judicial proceeding has a

fundamental right to be informed of a proceeding against him or her and to consider,

challenge or contradict any evidence in that proceeding.

On 17th February,2015 when the Court heard this Reference, the Applicant

highlighted his written submissions and conceded on that issue by saying:-

“Correct my Lords, but I had already put a rider in the beginning of that issue, one is

irrelevant and diversionary”

In his rejoinder, the Applicant clearly adopted the authority of Carolyn Turyatemba

[supra] and averred that it favoured him. The relevant finding held by the

Constitutional Court is that:-

S it is incompetent in respect of those reliefs, which if granted, would affect

the interests of the third Parties in the suit lands, yet the third Parties are not Parties

to this Petition.”

The principles of fairness and natural justice abhor finding against a party which

has not been given an opportunity to present its case. In fact, the above principles

comprise among others:-

o The right to be informed of charges;

o The right to a fair hearing; and

o The right to be given an opportunity to defend his/her case personally or to be
represented.

In light of the above principles, to make any adverse order against QCIL without

hearing it would be against the principle of natural justice and we decline the

invitation to do so.

Therefore, Issue No.2 is answered in the negative.

Issue no.3: Whether the Content and the Implications of the Inspectorate of

Government’s Letter dated 8th July, 2013 was in breach of Principles of Good

Governance, Rule of Law, Accountability and Transparency contrary to the Provisions

of Articles 6(d), 7(2) and 8(1)(c ) of the Treaty:

From the outset, we hasten to state that the gist of the Reference gravitates around the

above issue. It is indeed, the respective letters of the Attorney General of Uganda and

the IGG that are the bone of contention between the Parties in the Reference.

The Applicants’s Submissions

48.

It is the Applicant’s submissions that, upon his disclosure of impropriety in the

implementation of the MoU between the Government of Uganda and the QCIL, the

IGG carried out investigations and discovered malpractices. The IGG then reported

and at the same time recommended that:-

“1. The Attorney General should as a matter of urgency cause the review of the prices
of drugs purchased under the Memorandum of Understanding with a view to
ensuring that drugs purchased from CIPLA Ltd are purchased at prices not
higher than International prices, and drugs purchased from QCIL are not more
that 15% higher than CIPLA International prices;

2. The Government of Uganda and QCIL should review the need for further
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49.

50.

51.

importation of drugs as the QCIL plant in Uganda has already been commissioned;
and
3. The Government of Uganda should consider recovery of the payments made
above the 15% mark-up for drugs purchased from QCIL and payments for
drugs purchased from CIPLA at prices above CIPLA International prices which
amounted to USD17,826,038.94 for drugs procured between December 2009 and
October 2010, and subsequent procurements which have not been calculated
under this investigation” (see Amended Statement of Reference pp. 49-50).
It is the Applicant’s further submission that, upon receipt of a copy of the IGG report
and recommendations, the Attorney General instead of implementing the latter went
ahead to criticize it on various dates:-
Firstly, on 12th April, 2012, the Attorney General wrote to the Inspector General
of Government complaining about the content of the report and specifically saying
that QCIL did not take advantage of the statutory 15% local content advantage.
The Attorney General added that the Whistle-blower, Mr. Godfrey Magezi, being
a representative of M/S Ajanta Pharmacy which had been supplying Anti-retroviral
and Malaria drugs to the Ministry of Health, was motivated by business rivalry.
Therefore, any information disclosed to the IGG about the impropriety in question
should have been subject to criticism. The Attorney General concluded by stating
that as long as the IGG did not bring out any wrong doing on the part of QCIL, the
MoU could not be amended;
Secondly, on 29th May, 2013, through a letter addressed to the Health Minister and
copied to the IGG, the Deputy Attorney General indicated that:-
“Pursuit of recovery of USD17,826,038.94 recommended by the IGG is without
basis and will be an exercise in futility which will expose Government paying heavy
damages and costs.”
With reference to the aforesaid letters, the IGG on 8th July, 2013 wrote to the Minister
of Health stating that:-
“ the Inspectorate deems the review and amendment of the Original MoU,
and the execution of the Amended MoU and Guarantee on 16th April, 2012, to be
adequate implementation of all recommendations contained in the report and deems
the matter closed.”
It was the Applicant’s argument that the IGG’s letter constituted a turn-about caused
by the Attorney General’s rejection of the report and that in doing so, the office of the
IGG abdicated its constitutional and statutory mandates.
The Applicant submitted that the Attorney General has no powers to review the
IGG’s report as long as the mandate of the IGG derives from the Constitution. Had
he such a power, the Attorney General should have applied it to other investigations
carried out by the Inspectorate of Government instead of being selective and unequal
by quashing one report only without any legal basis or criteria, argued the Applicant.

He contended that once he has made a disclosure followed by investigations and findings

52.

of impropriety under the Whistle-blowers Protection, the only action that should
have been taken was the one appropriate in accordance with Section 8 of the above
Act to the extent that the Applicant expected to be rewarded.

The Applicant therefore asserted that the actions of both the IGG and Attorney
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53.

54.

General constituted an infringement and a breach of the principles of good
governance, accountability and rule of law as provided for under Articles 6(d), 7(2)
and 8(1)(c) of the Treaty.

In support of his submissions, the Applicant relied on the authorities of James
Katabazi & 210thers vs. Secretary General of the East African Community and the
Attorney General of the Republic of Uganda EAC]J Reference No.I of 2007, Smit Indira
Nehru Gandhi vs. Shri Raj Narain & Anathor Air 1975 SC 2299 Supp SCC or 19762
SCR 347 and HEABC vs. Facilities Subsector Bargaining Association 2004 BCSC 603 as
well as on the definition of good governance, accountability and rule of law in those
decisions.

In conclusion, the Applicant invited this Court to find Issue No.3 in the affirmative.

The Respondent’s Submissions

55.

56.

57.

58.

59.

60.

The Respondent on his part submitted that both the IGG and the Attorney General

of Uganda acted within their respective constitutional and statutory mandates.

He further argued that the IGG derives powers from the Constitution and the Laws

of Uganda and pointed out that more specifically, Section 14(5) and (6) of the IGG

Act provides that:-

“5. The Inspectorate shall have powers to investigate, cause investigation, arrest, cause

arrest, prosecute or cause prosecution in respect of cases involving corruption, abuse

of Authority or public office.

6. The Inspector General, may during the cause of his or her duties or as a consequence

of his or her findings, make such orders and give such directions as are necessary and

appropriate in the circumstances.”

In respect of the 1995 Constitution of the Republic of Uganda, the Respondent stated

that Article 230(1) & (2) reads:-

“1. The Inspector General of Government shall have power to investigate, cause
investigation, arrest, cause arrest, prosecute or cause prosecution in respect of
cases involving corruption, , abuse of authority or of public office.

2. 'The Inspector General of Government may, during the course of his or her
duties or as a consequence of his or her findings, make such orders and give such
directions as are necessary and appropriate in the circumstances.”

The Respondent then averred that the IGG applied the above provisions while

discharging her duties and in so doing, did not in any way operate outside the

principles of good governance, democracy and rule of law. He added that the various
authorities and legal sources quoted by the Applicant have been cited out of context
but he agreed with the definition of rule of law as laid down in James Katabazi [supra].

Regarding the Attorney General’s legal opinion, the Respondent further submitted

that his advice did not in any way hinder the IGG’s powers to the extent that he

exercised his constitutional mandate under Article 119(3) and (4) of the Uganda

Constitution. The Respondent asserted that upon further scrutiny of the IGG report,

he wrote down his legal opinion and forwarded it to the IGG who, after consideration,

reviewed her recommendations.

The Respondent further pointed out that he did not quash, set aside or nullify the

IGG’s recommendations but rather that he scrutinized the report and came up
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with appropriate advice in the light of his constitutional mandate. In support of his
submissions, the Respondent cited a number of authorities including the Case of Jim
Muhwezi & 3 ORS vs. Attorney General & ANOR, Constitutional Petition No.10 of 2008
where the Applicant had alleged that it was unconstitutional for the President of the
Republic of Uganda to direct the IGG to investigate any matter. The Constitutional
Court indeed found that the IGG has a plain exercise of discretion on whether or not
to investigate any matter and stated so in clear terms as follows:-

“....the President did all these in the impugned letter to the IGG. He like anyone
else has the right to make a complaint to the IGG. It is the absolute right of the
IGG to investigate and determine how to do it. Whether the President “directs”
or “instructs” the IGG is in my opinion of no consequence since the Office of the
IGG is independent and the IGG must take the decision independently whether to
investigate and how to investigate.

.......... He will most likely use the terms of command like “direct”, “order” or
“instruct’, even where the officer ordered, directed or instructed has the powers
under the Constitution to choose or to act or not to act”

The Respondent therefore submitted that his legal opinion did not amount to a
directive or an order to the IGG in as far as the IGG is constitutionally clothed with
the powers to decide what actions she would take. In light of the foregoing, the
Respondent invited the Court to answer Issue No.3 in the negative.

Determination on Issue No.3

62.

63.

64.

The issue before us is neither an issue of the IGG’s report nor of the content of the
report, but an issue of consistency of the aforesaid letters of the IGG and Attorney
General of the Republic of Uganda with Articles 6(d), 7(2) and 8(1)(c) of the Treaty.
From the onset and for the sake of clarity, it is important to recall the contents of the
above Articles of the Treaty.

Article 6(d) reads as follows:-

“The fundamental principles that shall govern the achievement of the objectives of

the Community by the Partner States shall include:-

(d) good governance including adherence to the principles of democracy, the rule
of law, accountability, transparency, social justice, equal opportunities, gender,
equality, as well as the recognition, promotion and protection of human and
peoples’ rights in accordance with the provisions of the African Charter on
Human and Peoples’ Rights.”

Article 7(2) of the Treaty reads:-

“The Partner States undertake to abide by the principles of good governance,

including adherence to the principles of democracy, the rule of law, social justice and

the maintenance of universally accepted standards of human rights.”

Lastly, Article 8(1)(c) states that:-

“The Partner States shall abstain from any measures likely to jeopardize the

achievement of the objectives or the implementation of the provisions of this Treaty.”

In his submissions, the Applicant submitted and insisted on the definition of good

governance, democracy and rule of law as the basis of his Reference whereas the

Respondent argued that the above definitions were cited out of context save for the
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65.

66.

67.

68.

69.

70.

71.

72.

one laid down in James Katabazi [supra] where this Court found that:-

“The rule of law requires the government to exercise its powers in accordance

with well-established and clear rules, regulations and legal principles .... when a

government official acts, pursuant to an express provision of a written law, he acts

within the rule of law”

The nexus between Articles 6(d) and 7(2) of the Treaty lies in the principles of good

governance, democracy and rule of law which are not detailed anywhere else in the

Treaty.

In its 1992 report entitled “Governance and Development”, the World Bank defined

good governance as “the manner in which power is exercised in the management of

a country’s economic and social resources for development.”

The International Fund for Agricultural Development (IFAD) in the Sixty-Seventh

Session of its Executive Board described the essence of good governance as

“predictable, open and enlightened policy, together with a bureaucracy imbued with

a professional ethos and an executive arm of government accountable for its actions.

All these elements are present in a strong civil society participating in public affairs,

where all members of the society act under the rule of law”.

For the International Development Association (IDA), good governance can be

assessed on the following four major pillars or principles:-

o Accountability;

o Transparency;

o The rule of law; and

o Participation.

As regards the principles of democracy, the International Covenant on Civil and

Political Rights (December, 1966) provides for the following rights as expressive of a

true democracy:-

o Freedom of expression under Article 19;

o The right of peaceful assembly under Article 21;

o The right to freedom of association with others under Article 22;

o The right and opportunity to take part in the conduct of public affairs, directly or
through freely chosen representatives under Article 25.

Needless to say that the above Covenant is binding on the Republic of Uganda because

it has signed and ratified the same.

The Fifty-ninth Session of the United Nations’ General Assembly of 23rd March, 2005

declared that “the essential elements of democracy include respect for human rights

and fundamental freedoms, inter alia freedom of association and peaceful assembly

and of expression and opinion, and the right to take part in the conduct of public

affairs, directly or through freely chosen representatives, to vote and to be elected at

genuine periodic free election by universal and equal suffrage and by secret ballot

guaranteeing the free expression of the will of the people, as well as pluralistic system

of political parties and organisations, respect for the rule of law, the separation of

powers, the independence of judiciary, transparency and accountability in public

administration ...”

The common linkages that can be deduced from those principles are, rule of law and

equity before the law. It is our understanding that the rule of law, democracy and
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73.

74.

75.

76.

77.

good governance are the major features of a civilized society and as such, the rule

of law provides the general framework for good governance. Rule of law implies

that every citizen is subject to the law including the lawmakers. Put another way
and specifically in the context of this Reference, it means that the IGG as well as the

Attorney General of Uganda are bound by the Rule of Law.

Having said so, it is our obligation to determine whether the letter of the IGG and

the legal opinion of the Attorney General of Uganda infringed Treaty provisions.

Sadly, the Applicant did not elaborate enough on that issue and therefore, it is vital

on our part to peruse the powers vested on the IGG by the constitution of Uganda,

1995, the Inspectorate of Government Act, 2002 and the Constitutional powers of

the Attorney General as well as the IGG’s letter dated 8th July, 2013 and the two

legal opinions from the Attorney General. We will thereafter confront them with the
aforesaid Treaty provisions.

It is the Applicant’s submission that the Attorney General, through his legal opinion,

usurped the powers of Parliament to make law by settling himself as the appellate

body to review the findings and recommendations of the IGG which amounted to

a violation of the Constitution of Uganda and Articles 6(d), 7(2) and 8(1) (c) of the

Treaty.

Article 119(3) and (4) of the Constitution of Uganda reads as follows:-

“3 The Attorney General shall be the principal legal adviser of the Government;-

4. The functions of the Attorney General shall include the following:-

a) To give legal advice and legal services to the Government on any subject;

b) To draw and peruse agreements, contracts, treaties, conventions and documents
by whatever name called, to which the Government is a party of in respect of
which the Government has an interest;

c) To represent the Government in Court or any other legal proceedings to which
the Government is a party; and

d) To perform such other functions as may be assigned to him or her by the President
or by Law.”

In his letter dated 12th April, 2012 and addressed to the Inspector General of

Government, the Attorney General explained the content of the MoU between the

Government and the QCIL and concluded by stressing as follows:-

“However, before the clearance could be issued, the IGG informally requested the

Solicitor General to stay the clearance for, it is stated there was an on-going inquiry.

If the enquiry referred to be the one comprised in the report forwarded, there is no

bar to this office clearing the draft Memorandum of Understanding ....................

As long as you have not formally brought to our notice any wrong doing on the

party of M/S Quality Chemical Industries Limited, the current Memorandum of

Understanding is cleared with the comments.

Your office can still go ahead with the investigations if you so wish”

From the above statement, we do not see any single word that amounts to a review or

quashing of the IGG’s report and the Applicant did not give any evidence to back his

assertions at all. We are of the firm view therefore that the Attorney General acted
within the legal framework and that his actions are not inconsistent with the rule of
law as the Applicant has argued.
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78.

79.

80.

81.

82.

83.

84.

85.

The Inspectorate of Government Act, 2002 gives special powers to the IGG in the
exercise of his/her mandate. Indeed Section 14(6) of the Inspectorate of Government
Act, 2002 spells out that:-

“The Inspector General may, during the course of his or her duties or as consequence
of his or her findings, make such orders and give such directions as are necessary and
appropriate in the circumstances.”

Section 14(8) goes further and states as follows:-

“Notwithstanding any law, the Inspectorate shall not require the consent or approval
of any person or authority to prosecute, or discontinue proceedings instituted by the
Inspectorate”

We observe that these provisions are well framed and provide for functional
independence.

Further and more importantly, Article 230 of Uganda Constitution, 1995 provide for
special powers of the Inspectorate of Government and it reads as follows:-

“The Inspector General of Government may, during the course of his or her duties or
as a consequence of his or her findings, make such orders and give such directions as
are necessary and appropriate in the circumstances.”

Such a provision especially provided for under the Constitution gives more powers
and strength to the IGG to the extent that he or she can act independently. In the same
vein, we note that he IGG wrote to the Attorney General pointing out that the review
and amendment of the original MoU and the execution of the Amended MoU and
Guarantee on 16th April, 2012 are adequate implementation of all recommendations
contained in the report. In so doing, the IGG applied special powers conferred by the
Constitution and that is consistent with the rule of law.

The Applicant has never challenged the Inspectorate of Government Act, 2002 for
being inconsistent with Articles 6(d), 7(2) and 8(1) (c) of the Treaty. Turning back
to Article 8(1) (c) of the Treaty therefore, we have not found any submission from
the Applicant in respect of violation of the Treaty and by any stretch of imagination,
we do not see how the aforesaid IGG’s letter jeopardised the achievement of the
objectives of the implementation of the Treaty.

Another salient issue that was raised by the Applicant is that the IGG’s change of
mind was caused by the rejection of the report by the Attorney General.

On that issue, we only need to say that the Attorney General did not perform any
function which altered the IGG’s powers as set out in Article 230 of the Uganda
Constitution. Moreover, the legal advice of the Attorney General is merely advisory
rather than binding on the IGG.

On the mandate of the Attorney General, the Supreme Court of India held in the case
of Mr. Shri Mani Ram Sharma and Others No.001322 vs. the Attorney General of India
on 10th December, 2012 that:-

Cn the duty of the Attorney General is to render advice to the Government of
India on legal matters. Viewed thus, he cannot be said to be an authority as he does
not perform any functions which alter the relations or rights of others. The advice
rendered by him may be accepted by the Government of India or it may not be
accepted. His advice per se does not have a binding effect”

We fully associate ourselves with the above authority as well as the findings in the
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case of Jim Muhwezi & 3 ORS vs. Attorney General and Anor, Constitutional Petition
No.10 of 2008. [supra]

Consequently and in view of all the foregoing, we hold and find Issue No.3 in the
negative.

Issue No.4: Whether there was any Loss of USD17,826,038.94 by the Government of
Uganda and Quality Chemical Limited:

The paramount question herein is whether this is an issue to be determined by this
Court.

The Applicant’s Submissions

87.

To begin with, Counsel for the Applicant submitted that there is unfortunately no
provision under the Treaty that clothes the Court with jurisdiction to ascertain
whether there was such a loss or not. Consequently, he submitted that the Court
should dismiss Issue No.4 for lack of jurisdiction.

The Respondent’s Submissions

88.

89.

Counsel for the Respondent on his part argued that the Applicant’s case as well as his
submissions are premised on the alleged inaction or failure by the Government to
recover a huge loss of money. Therefore, Counsel for the Respondent submitted that
the Applicant should demonstrate such a loss with enough evidence otherwise the
Government cannot be blamed for any hypothetical inaction or failure.

In conclusion, Counsel for the Respondent invited the Court to find that there was no
loss of USD17,826,038.94 by Government of Uganda to QCIL.

Determination on Issue No.4

90.

91.

92.

93.

94.

We have considered the submissions from all the Parties and at this stage, we have to
opine as follows:-

This issue is not a standalone question rather it has to be read and understood in
the context of Issue No.3. That is to say that, once we have determined Issue No.3
in the negative, Issue No.4 is no longer alive to the extent that those two Issues are
intertwined.

In any event, we have no jurisdiction to determine such a matter.

Issue No.5: Whether there was Inaction, Refusal/or Failure by the Government of
Uganda to recover USD17,826,038.94 from Quality Chemical Industries Limited:
This Issue is a corollary of the two foregoing issues in so far as it cannot be read and
interpreted in isolation. Once we have determined that there has been no violation
of Articles 6(d), 7(2) and 8(1) (c), then Issue No.5 is untenable.

Issue No.6: What Reliefs are available to the Parties?

All the core issues framed in the course of the Scheduling Conference have been
addressed and at this stage, we have to determine the prayers sought in the Amended
Reference in light of our findings.

Prayer (1): A declaration that the inaction, refusal or failure or and/or by the
Government of Uganda to recover USD17,826,038.94 from Quality Chemical
Industries Ltd as per the Inspectorate’s recommendations and report of December,
2011 is an aberration and fundamental departure from the principles of good
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95.

96.

97.

98.

99.

100.

governance, accountability and a subversion of the principle of rule of law and is
contrary to Articles 6(d), 7(2) and 8(1) (c) of the Treaty.

Prayer No.1 is premised on Issue No.5 which has been determined in the negative.
Therefore, there is no basis to grant that prayer. It is thus disallowed.

Prayer (2): A declaration that the Act of the Inspectorate in deeming “the review
and amendment of the original MoU and the execution of the Amended MoU and
Guarantee on 16th April,2012” to be adequate implementation of all recommendations
contained in the report and thereafter closed the matter, is a breach and infringement
of Articles 6(d), 7(2) and 8(1)(c ) of the Treaty.

The prayer is based on Issue No.3. In our analysis above, we reached the conclusion
that the content and the implication of the IGG’s letter dated 8th July, 2013 was
consistent with the principles of good governance, rule of law, accountability and
transparency.

We found indeed that the Attorney General’s legal opinion to the IGG was merely
advisory and did not have a binding effect. Hence, the IGG acted independently in
accordance with her constitutional mandate. Consequently, once we have dismissed
Issue No.3, prayer (2) becomes moot and is thus disallowed.

Prayer (3): An order enforcing compliance with and adherence to the Treaty and
directing the Government of Uganda to immediately adhere and comply with the
Treaty by taking measures to recover the USD17,826,038.94 from M/S Quality
Chemical Industries Ltd rather than deeming the same to have been recovered
through the review and amendment of the original Memorandum of Understanding
at the execution of the Amended Memorandum of Understanding and Guarantee.
Firstly, the above prayer is grounded on the alleged violation of the Treaty.

Secondly, prayers No.1, 2 and 3 are interconnected and once we have disallowed the
precedent prayers, the third one automatically collapses.

Prayer No.4: An order that the costs of this Reference be paid by the Respondent.
Rule 111(1) of the EACJ Rules of Procedure provides that costs shall follow the
event in any proceeding unless the Court shall for good reasons otherwise order. In
that regard, we did not find any public interest in this Reference, rather the Applicant
(Whistle-blower) was prompted by personal interests as an alleged whistle-blower.
Accordingly, the Applicant shall bear costs for this Reference.

Conclusion
101.  For all the foregoing reasons, the Reference is hereby dismissed and as a result,

we make the following final orders:-
1) Prayers 1, 2, 3 and 4 are disallowed; and
2) The Applicant shall bear costs of the Reference.

It is so ordered.

%%
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Burundian Journalists Union And The Attorney General of the Republic of Burundi
And

Forum pour le Reinforcement de la Societe Civile, The International Press Institute,
Maison pour de la Presse du Burundi, Forum la Conscience et le Development,
PEN Kenya Centre, Pan African Lawyers Union, PEN International, Reporters sans
Frontiers, World Association of Newspapers and News Publishers - Amici curiae

Isaac Lenaola, DPJ; Faustin Ntezilyayo, J; Monica Mugenyi, ]
May 15, 2015

Amici Curiaes limited role - Freedom of the press- Implementation of judgment-
Restrictive Press laws- Reasonability, rationality and proportionality tests- Revelation
of sources of information - Whether provisions of Burundi Press Law were inconsistent
with the Treaty.

Articles 6(d), 7(2), 27(1), 30(1) of the Treaty - Rule 24 of the East African Court of Justice
Rules of Procedures, 2001 — Burundian Law No.1/11 of 4th June 2013 - Paragraph
34 UN Human Rights Committee’s General Comments on the Right to Freedom of
Expression.

The Applicant contented that Law No.1/11 of the 4th June, 2013 and amendments to
Law No.1/025 of 27th November, 2003 regulating the press in Burundi contravened
Articles 6(d), 7(2) of the Treaty. They restricted freedom of the press, rule of law,
accountability, transparency, and good governance. The laws inter alia: restricted
what could be published by the media; required journalists to disclose confidential
sources of information; provided restrictive framework for the regulation of the
print and web media and a regime of fines and penalties that allegedly restricted the
freedom of expression They claimed that the Press Laws had received wide criticism
internationally even before enactment.

While acknowledging the criticism, the Respondent averred that a case challenging
the Laws was pending before the Constitutional Court of Burundi and, that the
Reference was premature and misconceived.

Held:

1) The tests of reasonability, rationality and proportionality are some of the tests to be
used to determine whether a law met the muster of a higher law. Article 8(2) of the
Treaty obligates Partner States to enact National Laws to give effect to the Treaty and
to that extent, the Treaty is superior law.

2) Certain provisions of the Press law offend the principles in Articles 6(d) and 7(2)
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of the Treaty: Revealing sources of information did not meet the expectations of
democracy and is in violation of Articles 6(d) and 7(2) of the Treaty.

3) The restrictions not to disseminate information on the stability of the currency,
offensive articles or reports regarding public or private persons, information that may
harm the credit of the State and national economy, diplomacy, scientific research
and reports of Commissions of Inquiry by the State” in Article 19 of the Press Law
violated the principles enshrined in Articles 6(d) and 7(2) of the Treaty.

4) The Court directed the Republic of Burundi to implement this Judgment under
Article 38(3) of the Treaty, within its internal legal processes.

5) Article 20 of the Burundian Law No.1/11 of 4th June 2013 amending Law No.1/025 of
27th November 2003 to the extent that it obligates journalists to reveal their sources
of information before the competent authorities in situations where the information
relates to offences against State security, public order, State defence secrets and against
the moral and physical integrity of one or more persons is in violation of Articles 6(d)
and 7(2) of the Treaty.
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Judgment

This Reference was filed on 30th July, 2013 by the above named Applicant and was
brought under Articles 6(d),7(2), 27(1), 30(1) of the Treaty for the Establishment of
the East African Community ("the Treaty”) as well as Rule 24 of the East African
Court of Justice Rules of Procedure . Certain orders and declarations are sought in
the Reference which we shall reproduce later in this Judgment.

The Applicant describes itself as a legal person under Burundian Law registered by an
ordinance dated 8th July, 2013 although its Articles of Association were adopted on
3rd October, 2009. Amongst its stated objectives are the encouragement of the media
to defend freedom of the press and social justice as well as freedom of expression.
The Applicant’s address is Boulevard du 28 Novembre, Robert 1, Avenue de Mars,
B. P. 6719, Bujumbura, Burundi and at the time of hearing was represented by Mr.
Donald Omondi Deya, Advocate of No.3 Jandu Road, Corridor Area, P.O. Box 6065,
Arusha, Tanzania.

The Respondent is the Attorney General of the Republic of Burundi sued in his
capacity as such and also as Minister for Justice and Holder of the Seal and his
address is PO Box 1880 Bujumbura, Burundi. Mr. Neston Kayobera, Director of
Judicial Organization in the Respondents office, at all times during the proceedings,
appeared on his behalf.

By order of this Court issued on 15th August, 2014 in EAC] Application No.2 of 2014,
nine non-governmental organizations were joined as Amici curiae. They are Forum
pour le Reinforcement de la Societe Civile, the International Press Institute, Maison
Pour de la Presse du Burundi, Forum la conscience et le Developement, PEN Kenya
Centre, Pan African Lawyers Union, PEN International Reporters sans Frontiers, and
the World Association of Newspapers and News Publishers.

They are all represented by Mr. Vital Neston Nshimirimana, Advocate and his address
is 6 Avenue de la mission, BP 1745, Bujumbura, Burundi.

The Amici Curiae’s roles in the proceedings were limited to the filing of submissions
only.

Background

8.

10.

It is agreed that the Reference concerns Law No.1/11 of the 4th June, 2013, amending
Law No.1/025 of 27th November, 2003 regulating the press in Burundi (“the Press
Law”). From the pleadings, the Press Law was adopted by the National Assembly on
3rd April, 2013, passed by the Senate on 19th April, 2013 and signed into effect by the
President of the Republic of Burundi on 4th June, 2013.

It was the Applicant’s contention that the Press Law as enacted, restricts freedom of the
press which is a cornerstone of the principles of democracy, rule of law, accountability,
transparency, and good governance. Further, that the Press Law violates the right to
freedom of expression and all the restrictions contained in it are in contravention of
the Republic of Burundi’s obligations under Articles 6(d), 7(2) of the Treaty.

In particular, the Applicant claims that the following Articles of the Press Law
allegedly violate the Treaty:-

o Articles5,6,7,8and 9, which require compulsory accreditation for all journalists
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in Burundi;

o Articles 17, 18 and 19 which lay down a broad set of restrictions of what may be
published by the media in Burundi;

o Article 20 which requires journalists to disclose confidential sources of
information;

o Articles 26, 27, 28, 29, 30, 31, 32, 33, 34, 35, 44 and 45 which provide an unduly
onerous and restrictive framework for the regulation of the print and web media;

o Article 46 which provides for a prior censorship regime for films proposed to be
directed in Burundi;

o Articles 48,49,50,51,52,53 and 54 which provide for a right of reply and correction
that is vaguely worded and unduly impedes the media’s right to freedom of
expression;

o Articles 56, 57, 58, 59, 60, 61, 62, 63, 64, 66, 67,68 and 69 which provide for a
regime of fines and penalties that is allegedly unduly restrictive on the right to
freedom of expression and fails to comply with generally accepted principles of
criminal law and procedure.

11. For the above reasons and other reasons to be set out later, the Applicant beseeches
this Court to:-

i) Declare that the Burundi Press Law violates the right to press freedom and
thereby constitutes a violation of Burundi’s obligation under the Treaty to uphold
and protect the Community principles of democracy, rule of law, accountability,
transparency and good governance as specified in Articles 6(d) and 7(2) of the
Treaty;

ii) Declare that the Burundi Press Law violates the press’ right to freedom of
expression and thereby constitutes a violation of Burundi’s obligation under the
Treaty to uphold and protect human and peoples’ rights standards as specified in
Articles 6(d), 7(2)of the Treaty;

iii) Order Government of Burundi to, without delay:

a) Repeal the Press Law; or

b) Amend it in accordance with Burundi’s obligations as specified in Articles
6(d) and 7(2) of the Treaty by striking out or amending Articles 5 to 10, 17 to
20, 26 to 35, 44 to 46, 48 to 54, 56 to 64 and 66 to 69 of the Press Law.

The Applicant”s Case

12. The Applicant’s case is contained in the Reference, the annexures to it, a document
titled “Amended Reply” filed on 30th March, 2014, written submissions filed on 3rd
November, 2014, and Rejoinder submissions filed on 2nd December, 2014.

13. Mr. Donald Deya at the hearing also handed to Court his talking points to guide his
oral highlights of the above submissions.

14. It was the Applicant’s contention that the Press Law received wide criticism even
before its enactment when the UN Office of the High Commissioner for Human
Rights in a press statement urged the Burundi Legislature to review it “to ensure its
conformity with international human rights standards”

15. The African Union Special Rapporteur for Freedom of Expression and Access

to Information also contended that “[criminal defamation, insult and false news]
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16.

17.

18.

19.

20.

21.

are often used by government officials and corporate interests to punish legislative
criminal expression” He added that Burundi had acted with a view to restricting
amongst others “infringements that could affect the credit of the state and national
economy” and “information that could affect the stability of currency” and if passed,
would have the potential to reverse the gains that the country had made in the area of
media freedom.

After the passage of the Law, the Applicant claimed that criticism continued with
among others, the United Nations Secretary General, Ban Ki Moon regretting that
it had a negative impact and urged Burundi to take steps to ensure that its legal
framework is aligned with democratic tradition. Other organisations like Human
Rights Watch, Transparency International, Reporters without Borders, and Amnesty
International posted similar criticism of the Press Law.

The Applicant also contended that this Court has the jurisdiction by dint of Articles
23 and 27(1) of the Treaty to enforce the Treaty and determine whether Articles 6(d)
and 7(2) thereof have been violated by the Republic of Burundi as alleged and that
the adoption of the Press Law materially violates the principles enunciated in these
Articles.

Further, that no organ of a Partner State has the same primary jurisdiction as this
Court to interprete the Treaty and although a Constitutional challenge was made by
Maison de la Presse du Burundi, an association under Burundian Law, no decision by
the Constitutional Court of Burundi had been received by the time this Reference
was filed. In any event, that there is no obligation to exhaust local remedies before
approaching this Court on any legitimate matter.

On the principles enshrined in Articles 6(d) and 7(2) of the Treaty, the Applicant has
urged the point that they are more than just aspirational and Partner States have to
observe them as a matter of Treaty obligation. That once a Partner State has given
force of law to the Treaty, then any laws adopted by it should not conflict with it and
the Press Law allegedly fails to meet that expectation.

On Freedom of the Press, the Applicant contended that the principles of democracy,
rule of law, accountability, transparency and good governance cannot be upheld
where there is no free press. That without a free press, there is no free circulation of
information and ideas and the electorate does not have the opportunity to properly
inform itself of choices placed before it. Such an electorate, uninformed as it is,
cannot, in turn, properly hold its leaders to account and this is a denigration of the
core principles of good governance and democracy.

The Applicant has specifically complained about Articles 5-9, 10, 17-19, 20, 26-
35, 44-45, 46, 48-54, 56-64 and 66-69 of the Press Law and has averred that all
their provisions, cumulatively, violate Burundis obligations under the Treaty. Of
importance in that regard is the argument that the role and actions of the National
Communications Council (set up by Law No.1/03 on 24th January, 2013 revising
Law No.1/18 of 29th September, 2007), violate the principles of fairness and justice
as it is akin to a prosecutor, judge and enforcer in matters of the press and yet, it is
directly appointed and controlled by the President and the Minister for Information.
That although it has been granted wide powers, its function as a censorship body are
totally at the behest of the State. Further, that because of its lack of independence,
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22.

it should not be in a position of imposing potentially major fines on the media and
individual journalists.

Later on in the judgment, we shall delve into submissions on each of the specifically
challenged provisions of the Press Law, but for the above reasons, the Applicant seeks
the orders and declarations elsewhere set out above.

The Respondent’s Case

23.

24.

25.

26.

The Respondent’s case is contained in the Response to the Reference filed on the
20th December, 2013 and the Supplementary Affidavit of Mr. Sylvester Nyandwi,
Permanent Secretary in the Ministry of Justice, sworn on 16th October, 2014. Mr.
Kayobera also filed written submissions on 4th December, 2014.

It was his case that the Press Law is in uniformity with the Treaty and specifically
Articles 6(d) and 7(2). Further, the acknowledged fact that it has been criticised by
some organisations and individuals does not imply that the said Law violates the
Treaty. In addition, that the Parliament of Burundi passed the Press Law as the
representati